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Editor’s Preface 


With the publication of Institutional Economics and his auto¬ 
biography, Myselfy in 1934, Professor Commons might have con¬ 
sidered his work finished. He had retired from teaching and was 
then 72 years old, frail, and in poor health. Those of us who saw 
‘^John R.’’ in those days wondered whether he would have the 
strength to see the two books through the press. But soon after 
they were published he gingerly set out on a new chapter in his 
life. He sold his home, purchased a trailer, and with his niece set 
out for Florida. The healthful climate and warm friendships among 
the “trailer-folk” soon revived John R. and restored his health. 
Here he worked for a decade, encouraged by his students, in a 
persistent attempt to explain in simple terms the essentials of a 
complex system of thought. 

Had he lived to see this book through the press, I am sure that 
he would have acknowledged his indebtedness to the scores of 
persons who helped him in its preparation. As one who worked 
with him in his last years and as editor of the present manuscript, 
I can make those acknowledgments only imperfectly. 

He felt deeply indebted to IMrs. Theresa S. INIcMahon, who 
prodded and encouraged him to write this volume, when he had 
almost concluded that he “was finished for good,” to use his own 
phrase. 

Professor Selig Perlman, student and colleague, worked with 
him from Madison, checking manuscript, supervising the typing 
and safekeeping of the steady stream of writing year after year. 
In Perlman's office may be found an exhaustive file of Commons' 
writings during his whole lifetime. 

Mrs. Leona Spillman worked with him several months in 
Madison about 1936 and 1937. She later presented a dissertation 
for her doctorate in which the points of view of Commons and 
Veblen were compared. 

After Professor Commons was again left alone, in 1941, by the 
death of his niece Bertha Best, Chester Meske became his com¬ 
panion and assistant. Meske was then a graduate student in 

[v] 



Editor’s Preface 


vi ] 

economics at the University of Wisconsin; he worked with John R. 
until July, 1942. The two of them worked through the whole 
manuscript, shortening it considerably and clarifying the state¬ 
ment in many ways. 

During the winter of 1941--42, H. H. Erdmann, Office of Federal 
Milk Market Administrator, Chicago, visited Professor Commons 
in Florida. The section of Chapter X on “Similarities and Dif¬ 
ferences” grew from their conversations. As a student, Erd¬ 
mann appreciated the significance of this part of Commons’ 
methodology as few other students did. Finding the concept ex¬ 
tremely valuable in his administrative work, Erdmann encouraged 
his teacher to make this part of his thinking more explicit. This 
section gives a taste of the way Commons sought in his investiga¬ 
tions for significant similarities among the multiplicity of dif¬ 
ferences. 

Philip Click, of the Solicitor’s Office of the Department of 
Agriculture, came to Florida in 1941 through the kind offices of 
Secretary Henry Wallace and M. L. Wilson to help Commons on 
his investigation of the invalidation of the original A.A.A. act by 
the U, S. Supreme Court. The analysis was originally published in 
the Journal of Farm Economics in May, 1942, as “Legislative and 
Administrative Reasoning in Economics” and is here republished 
as a part of Chapter XIV, “Agricultural Administration.” 

To some of his “trailer friends,” students and friends of Pro¬ 
fessor Commons owe a special debt of gratitude. In 1942, Mr. and 
Mrs. A. B. Carpenter took him into their home. As he neared 80 
Professor Commons could no longer stand the Florida winters in 
the meagre comforts of a trailer. The warmth of the Carpenters’ 
fireside and of Mrs. Carpenter’s devoted care filled Professor 
Commons’ last years with comfort and affection. He left the Car¬ 
penter home in the spring of 1945 to go to North Carolina with 
his son and join his one surviving sister to spend his last days with 
his own family. 

In November, 1943, Professor Commons wrote me inquiring 
whether I could take the time to work with him for “a month or 
two.” His strength was failing and he expressed fear that unless 
I could help him, he would not be able to finish the book. I had 
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been giving attention to Commons’ theories for some time. Begin¬ 
ning in 1929 ,1 had attended his class on Public Value during my 
graduate work at the University of Wisconsin. I was deeply im¬ 
pressed by his viewpoint and genuinely puzzled by the profound 
difficulties which even sympathetic readers had in understanding 
what Commons was driving at. After some ten years of reading 
and reflection I published, in 1942, an essay in which I attempted 
to expound the fundamentals of Commons’ viewpoint and to show 
some of the relationships to the larger issues in social thought.^ 
Professor Commons appreciated this essay very much and asked 
the privilege of using it as the introduction to the present volume. 
We later agreed that I should write an introduction dealing more 
directly with the contents and significance of this volume. How¬ 
ever, the essay on Professor Commons’ viewpoint is included in 
an appendix to this volume. 

I was able to go to Florida in June of 1944, upon a travel grant 
from the Research Committee of the Graduate School of the Uni¬ 
versity of Wisconsin. I spent five weeks with ^^John R.” working 
through the whole manuscript with him. 

During this seminar together we followed the practice of dis¬ 
cussing the manuscript for about two hours each day. I would then 
make the editorial changes or modifications of statement which 
we had agreed upon. The next day Professor Commons would work 
over the text of the revised manuscript. The chapter on ‘‘Valua¬ 
tions” was the last one written, having been composed in the spring 
of 1944. This required somewhat more of our joint attention than 
other parts of the book. His recent study of the theories of the 
physical scientists is reflected in this chapter. Here, also, he 
virtually abandons the conception of causation in valuation, 
centering his thought rather on the instrumentality of the practical 
judgment. My role in the revision of this chapter, however, was 
only editorial; at the most I prepared a few transitional para¬ 
graphs making explicit some implications of Professor Commons’ 
shorthand statement. Here, as throughout the book, my purpose 
and practice were to substitute my hand for an enfeebled one 

^ “John R. Commons’ Point of View,” Journal 0} Land and Public Utility 
Economics, August, 1942. 
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so that a vigorous and creative mind could find satisfying ex¬ 
pression. 

After my return to Madison, I checked the references, including 
court cases cited, made a few minor changes in the wording of the 
manuscript, and had it retyped. The manuscript was returned to 
Professor Commons in the spring of 1945; he again went over it 
carefully and returned it to me with a few suggestions for modifica¬ 
tion late in April, 1945. He was satisfied with it and pleased that 
it now required so little revision. His work was done. 

He spent a few delightful days in North Carolina, visiting with 
President Frank Graham and Professor Howard Odum of the 
University of North Carolina at Chapel Hill, and with Professor 
C. Bruce Hoover of near-by Duke University. As he revelled in the 
university atmosphere, he was young again for a few days; and 
then the little canter at the end of the race was over and he died 
rather suddenly in May, 1945, at Raleigh, North Carolina, with 
his son and sister at his side. 

I have gone over the manuscript again lately, attempting to 
clarify the statement by slight modifications here and there. In this 
I have been helped greatly by the criticisms of graduate students 
in the Department of Agricultural Economics who have read the 
whole manuscript, especially John Bowditch and Erven Long. 
With the latter especially I have discussed many critical points 
in the statement. Professor Edwin E. Witte, a colleague and long¬ 
time student of Professor Commons, read the manuscript and 
made several valuable suggestions. I have tried to take all these 
suggestions into account in clarifying the statement. In a few 
places the manuscript lacks completeness; a few indefinite refer¬ 
ences must be left, since only Professor Commons could clear 
them up. 

As I have prepared the manuscript for publication I have had to 
make several decisions on questions of policy. In these matters I 
have sought the advice especially of four of my colleagues who 
were both my graduate teachers and students of Professor Com¬ 
mons : Professors Perlman, Glaeser, Witte, and McNall. The latter 
was the first of my teachers to point out to me the uniqueness and 
originality of Professor Commons’ approach. I am deeply grateful 
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to these men for their counsel, encouragement, and assistance in 
this effort. 

This volume is more than the last chapter in a long writing 
career; it is a monument to a persistent, inquiring mind which 
never faltered in its devotion to humanity. It seems appropriate, 
therefore, that this book be enriched by a few additions in ex¬ 
plicit recognition that it is something of a memorial volume to be 
cherished by all who knew this great teacher. 

Through the generosity of a friend of Professor Commons, Mrs. 
Anita McCormick Blaine, and the kind cooperation of the artist, 
we are able to include in the first printing of the volume a color- 
tone print of Christian Abrahamsen’s distinguished portrait of 
John R. We are indebted to Professor McNall for help in making 
these arrangements which will permit so many of us the company 
of this sympathetic and penetrating interpretation of John R.’s life. 

We are including also the exquisite biographical note and tribute 
by Professor Perlman, ^‘John Rogers Commons 1862-1945,’^ which 
appeared originally in the American Economic Review of Septem¬ 
ber, 1945. Professor Perlmann has added a few paragraphs for this 
occasion. 

Finally a fairly complete bibliography of Professor Commons^ 
writing has been included. The amazing scope and volume of his 
writings are suggested by even the slightest attention to this 
bibliography. This compilation has relied principally upon the col¬ 
lection of Commons’ writings in the John R. Commons’ Memorial 
Labor Library in the Department of Economics. Mr. Robert 
Spitze, a graduate assistant in agricultural economics, has assisted 
the editor in the preparation of this bibliography. We have worked 
with some haste in making this listing and may have overlooked a 
few items of importance for a definitive bibliography. Principally, 
however, the omissions from the listing are small items or com¬ 
ments by Professor Commons the contents of which are included 
in more accessible articles included in the bibliography. 

Professor Commons and I had not agreed upon a title to the 
book at the time of his death. He favored some title that would 
emphasize the investigational nature of his approach to economics; 
I preferred some title that would point to the significance of his 
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work for the analysis of collective action and administration, both 
public and private. But we were never able to work out and agree 
upon a phrasing which both thought adequate. Since Professor 
Commons^ death we have explored again the possibilities of ap¬ 
propriate titles and have decided to call the volume ‘The Eco¬ 
nomics of Collective Action.” This title acknowledges his great re¬ 
solve to work out a theory of economics relevant to the dominant 
problems of the twentieth century, which he considered a new age 
of collective action by corporations, labor unions, and political 
parties. 

When I left Florida in July, 1944, Professor Commons entrusted 
the manuscript to me, asking that I edit the same and see it 
through the press. This trust I have endeavored to keep in the 
belief that future students of economics might be able through this 
volume to participate to some degree in seminar with John R., 
whose penetrating observations opened up the vast field of the 
economics of collective action to the thousands of students attend¬ 
ing his classes. 


K. H. P. 
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John Rogers Commons^ 


1862-1945 


John Rogers Commons was born in Hollandsburg, Darke 
County, Ohio, on October 13, 1862, and died at Raleigh, North 
Carolina, on May ii, 1945, at the age of 82. 

He studied at Oberlin College and The Johns Hopkins Uni¬ 
versity, and taught at Wesleyan University, Oberlin College, the 
University of Indiana, Syracuse University, and the University of 
Wisconsin. 

An enumeration of the fields in economics in which he did 
original work reads like the table of contents of a comprehensive 
textbook: Value and Distribution, History of Economic Thought, 
Public Utilities, Immigration, Housing, Labor Legislation, Social 
Insurance, Trade Unionism and Industrial Government, Labor 
History, Monopoly Price, Index Numbers, Business Cycles and 
Stabilization, and Tariff. To these one will have to add the fol¬ 
lowing from Political Science: Civil Service and Administration, 
Municipal Government, and Proportional Representation. 

Commons was the creator of American labor history, although in 
this he had been preceded by his teacher and original inspirer, 
Richard T. Ely. Ely brought him to the University of Wisconsin 
in 1904 to prepare the Documentary History of American Indus¬ 
trial Society as well as to teach. The history was published during 
1909-1911 in eleven volumes.f Commons retired after thirty years 
of teaching at Wisconsin. However, during the decade between his 
retirement and death he steadily continued his researches and 
publication as well as his close connection with his students in 
administrative posts and in academic life. 

♦ From the American Economic Review, Vol. XXXV, No. 4 , Sept. 1945 , pp. 
782-86. Reprinted by permission. 

t A list of Commons’ books and more important articles may be found on 
pp. 9-12 of his Institutional Economics (Macmillan, 1934). The John R. Com¬ 
mons Labor Research Library at Madison, Wisconsin, has nine large volumes 
containing a complete collection of his shorter works. 
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He was officially connected with the following public bodies: 
President McKinley's Industrial Commission, the Wisconsin In¬ 
dustrial Commission (1911-1913), and the United States Commis- 
ion on Industrial Relations (1913-1916). In 1923 with Professors 
Ripley and Fetter he represented four western states before the 
Federal Trade Commission on the Pittsburgh Plus case, involving 
price discrimination as practiced by the United States Steel Cor¬ 
poration. He organized and directed the Bureau of Economy and 
Efficiency of the city of Milwaukee during the first Socialist ad¬ 
ministration, 1910-1912. 

His connections with unofficial bodies were equally varied. Early 
in the century he promoted agreements between employers and 
unions for the National Civic Federation. In 1906 and 1907 he 
also investigated for the same organization municipal and private 
operation of public utilities. In the same years he investigated 
with others labor conditions in the steel industry in Pittsburgh for 
the Russell Sage Foundation. The American Association for Labor 
Legislation began operations in 1909 in a corner of his university 
office at Madison. Between 1924 and 1926 he was chairman of the 
voluntary plan of unemployment insurance in the clothing in¬ 
dustry in Chicago. He was president of the American Economic 
Association (1917), associate director of the National Bureau of 
Economic Research (1920-28), president of the National Monetary 
Association (1922-23), and president of the National Consumer's 
League (1923-35). 

Among his appearances before Congressional committees doubt¬ 
less the one in 1913 in support of the elder LaFollette's bill for 
the physical valuation of the railways by the Interstate Commerce 
Commission was the most comprehensive in scope. His intimate 
cooperation with LaFollette had begun In 1905 when the latter, as 
Governor of Wisconsin, requested him to draft a civil service law. 
In 1907 he drafted a public utility law for the state of Wisconsin. 

Perhaps Commons' greatest contribution as a scholar dealt with 
the life cycle of economic institutions. He defined an economic 
institution as “collective action in control of individual action.” 
Commons had no liking for either the winged phrase or for what 
one might call the winged theory: he knew from experience that 



John Rogers Commons [ 3 

human motives have a way of appearing in innumerable combina¬ 
tions. He therefore doubted such master juxtapositions as bour¬ 
geoisie and proletariat, technician and business man, and felt that 
they appeared convincing only from a seat in the British Museum 
or from an academic armchair. To him the social terrain was far 
too broken to conform to any sweeping description, but demanded 
the labor of tireless and meticulous topographers who had the ex¬ 
perimenter's imagination and were unafraid to “wade in." He 
began with the institutions of labor, to which he had received an 
early introduction as a member of the Typographical Union. 

Commons accorded a supreme attentiveness to the institutions 
contrived by workingmen without the aid of mentors from those 
of high social station and education—institutions such as trade 
unions, cooperative buying clubs, cooperative workshops, and the 
like. He rejoiced in tracing the steps of the unlettered statesmen— 
the phrase is the Webbs'—whereby these movements laid stable 
foundations underneath these organizations by the method of trial 
and error. And as a student of such movements he knew how 
incompatible such creativeness from below was with external domi¬ 
nation by employers, messianic intellectuals, or government. 

To Commons the working men were not abstract building blocks 
out of which a favored deity called “History" was to shape the 
architecture of the new society, but concrete beings with legitimate 
ambitions for a higher standard of living and for more diginity in 
their lives. Both objectives, he agreed with labor, were primarily 
realizable through the attainment of citizenship status on the job 
and in the place of employment, paralleling the worker’s status in 
the democratic state. As self-determining beings, the workers and 
their movements were to set their own objectives, their own values, 
and were entitled to claim from the intellectuals expert aid in the 
road they should take to attain the goals set by leaders risen in 
their midst. If labor’s goals were mutually contradictory, the intel¬ 
lectual should so inform them. If labor’s objectives were not for 
the benefit of society and ultimately not for its own, he should tell 
that too. And above all, the intellectual should be an expert social 
topographer and trained forecaster of group behavior. 

Commons applied this same pattern of fruitful interplay between 
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the undogmatic intellectual and struggling movements to past 
history. He thus came to formulate a gripping theory of the 
interrelation between group customs and the common law, of the 
rise of new social classes, and of their struggle for recognition. In 
his Legal Foundations of Capitalism he showed how in the strug¬ 
gle around the “rent bargain” the barons had reduced the King 
of England from an over-all owner to a recipient of a land tax 
fixed by collective bargaining between their representatives and 
his. In a similar way, the merchants of England began through 
their participation in the piepowder courts at the fairs to impose 
the customs of their group upon the presiding judge, who was 
only too glad thus to fill the void of his ignorance. Out of this 
unimpressive beginning, through a process of osmosis over several 
centuries between judges increasingly appreciative of the growing 
importance of the merchants to the Commonwealth of England 
and a continuous custom-making by that merchant class to suit 
changing conditions, came the law merchant, and finally the latter’s 
incorporation in the common law. What produced this significant 
result was the unremitting pushing by the merchant class; the 
willingness of undogmatic intellectuals, the judges, to absorb pres¬ 
sures from below and thus prevent frustration; and ultimately a 
judicial sifting of these merchant customs, the rejection of some 
and the acceptance of those that looked acceptable from the stand¬ 
point of the moving pattern of the law. The intellectual mechanism 
employed was the expansion of the meaning of property from the 
mere “physical” to embrace the “incorporeal” and the “in¬ 
tangible.” 

Commons delighted in seeing the judges of America during the 
last years of his life do with the customs of the labor movement— 
the fair wage, the normal working day, the union shop, and 
seniority—^what their English predecessors had done with the cus¬ 
toms of the merchants. Earlier he had been greatly impressed by 
the statesmanship of Australia’s Court of Conciliation and Arbi¬ 
tration, although not by her system of compulsory arbitration of 
labor disputes. But the shift away from dogmatism by our official 
“intellectuals” came only after the labor movement had gathered 
momentum both in industry and government under the salutory 
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climate of the New Deal—altogether in conformity with Com¬ 
mons’ conception of how social change takes place. 

Thus ran the Commons theory of the class struggle: it is not a 
struggle by the rising group to liquidate the old class or to raze 
the social structure which the latter controlled, but laboring instead 
to add to the old edifice new and spacious wings to serve as the 
dwelling places of the customs of the rising class. Such a ‘‘class 
struggle” might appear to some as pathetically limited in its objec¬ 
tive, but there was nothing pathetic about its driving qualities. 
And those who pioneered in the struggle of recognition were in the 
front ranks of the history makers. As an intellectual democrat 
Commons held in the highest esteem Samuel Gompers, who had 
to develop his theory of the American labor movement as he went 
about keeping the American Federation of Labor from disinte¬ 
grating on his hands. 

Commons’ intellectual democracy perhaps showed clearest when 
he was interviewing. His was no “technique of modesty” or a 
simulated ignorance to appeal to the other’s ego and thus evoke 
information. It was a genuine groping, questions without any 
definite goal—a mere stabbing in this direction and in that. What 
kept the conversation from degenerating into a boring experience 
to the person interviewed was Commons’ deep earnestness and his 
unmistakable assumption that the latter’s problems were not just 
his own private worries but of general concern and deeply instruc¬ 
tive to any serious-minded interrogator. And then, sometimes after 
hours had elapsed, a question or a series of questions would come 
forth which not only touched the nerve of the whole situation but 
as if by sleight-of-hand made the earlier groping appear as an 
orderly quest with little waste motion. The result was a fuller 
grasp of the problem and a suggested solution possessing both 
freshness and promise. To the bystander it was an absorbing spec¬ 
tacle of intuition and reason pulling in common harness. 

In Commons genuine personal modesty went hand-in-hand with 
unusual intellectual courage. He never shrank from taking risks 
with his reputation when among the tentative interpretations of 
a body of factual material one finally loomed as the interpretation. 
There was neither laziness nor lack of regard for accuracy in this 
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flouting of the much over-praised academic caution. Commons was 
an indefatigable worker whose working day began at four in the 
morning, and his co-workers knew he would have the manuscript 
of a whole volume re-checked from the original sources, himself 
participating, on account of an error in a single quotation. 

Probably Commons’ boldest theoretical coup was his ^^American 
Shoemakers, 1648 to 1895,” the Preface to Volumes VII and VIII 
of the Documentary History of American Industrial Society. In 
this study he has given us a breath-taking picture of changes in 
economic structure, of the formation of ‘'bargaining classes” and 
the vicissitudes of their respective “bargaining power.” He based 
it on testimony given in the early labor conspiracy trials by 
strikers, “scabs,” master workmen, and “gentlemen of the trade.” 
Little did these witnesses realize that they were providing material 
for a future economist who would emulate the reconstruction work 
of the paleontologist. 

But great as Commons was as a social investigator inspired by 
the ideal of the equivalence of all men, he was no less great as a 
statesman. In fact, with him scholarship and practical statesman¬ 
ship were forever inseparable. As a statesman he knew that the 
democratic objective in industrial relations could not be attained 
through a bureaucracy, however well intentioned or trained, but 
depended on self-action by all the groups concerned, the govern¬ 
ment aiding but not dominating. Nor would he enthrone the 
underdog group. For much as he identified himself with the so- 
called “common man,” he was far from disdainful of employers’ 
and manufacturers’ associations and other organizations among 
the better-situated groups. Though he fought them before legisla¬ 
tive committees when they impeded industrial safety, workmen’s 
compensation, shorter hours for women and the like, he strove to 
harness the power of these same organizations alongside the trade 
unions on behalf of an efficient administration of the laws enacted. 

And within the groups on the conservative side of the alignment, 
he sought to enlist and to energize on behalf of those measures the 
individuals of high purpose and high standards. He thus came to 
grapple as early as thirty-five years ago with the so-called “road 
to serfdom,” the alleged discovery of our own day, and in the 
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device of the “advisory committee” of the leaders of the groups 
affected he provided for an effective preventive of the bureauc¬ 
ratization of the governmental process. 

As teacher and inspirer of graduate and undergraduate students, 
Professor Commons ranks with America’s greatest. In Commons’ 
presence the student while aware of contact with greatness yet never 
felt dwarfed, for Commons made him feel that he was genuinely 
dependent on his contribution whether to check a theoretical point 
or to invent a workable device. Professor Commons never tired of 
acclaiming such contributions, as when a member of his seminar 
suggested the “employer election device” in the workmen’s com¬ 
pensation law of 1911, for long the keystone of that law’s consti¬ 
tutionality. In fact, his generosity in allotting credit to his students 
and co-workers was a source of endless embarrassment to the latter. 
The same generosity and solicitude extended to the students’ other 
concerns and wants. 

There are hundreds of Commons’ students, including some most 
prominent in the academic life and in the public services of this 
country, who largely owe their careers to the untiring and tender 
encouragement by Professor and Mrs. Commons. At the Commons’ 
weekly “Friday Nights” at their home near Mendota Beach, stu¬ 
dents, frequently numbering as many as sixty, had the opportunity 
of meeting some of the most prominent economists and public men 
of the world and to present before the group their own observa¬ 
tion in the “field.” To the Commons’ “Friday Nights” many a 
public man looks back today as the informal and friendly “Parlia¬ 
ment” that heard his “maiden speech.” 

Selig Perlman 

University of Wisconsin 




INTRODUCTION* 


John R. Commons’ life epitomized the growth of American in¬ 
dustrialism. Born in 1862, he began his career as a printer, and 
moved in an ever-widening circle of understanding and influence— ^ 
as printer, union member, teacher, investigator, administrator, and 
counsellor to public officials. He was supreme as an investigator, 
with a rare faculty for ferreting out the strategic factors in a 
situation, and then devising ways of resolving the difficulties. 
Commons developed a comprehensive and original viewpoint 
through economic investigations into the ^^hot spots” of an emerg¬ 
ing industrialism. He saw the American labor movement grow 
from infancy; he understood the day-by-day workings of American 
capitalistic industry as few university men ever have; he partici¬ 
pated as counsellor, investigator, administrator, and social inventor 
supreme, in the creation of programs and administrative organiza¬ 
tions to stabilize a turbulent industrialism and direct its growth 
toward civilized goals by means of a created “security of expecta¬ 
tions” which served both public and private interests. Through it 
all he attempted to work out a system of ideas which would con¬ 
tribute to the foundations of a genuinely democratic economic 
government in this twentieth century of collective action and eco¬ 
nomic power. 

The present book is the capstone of that long career. Here he 
attempts to expound, for the first time, in simple terms, the basic 
ideas which he developed through sixty years as a participant 
observer in American economic life. His other theoretical books, 
Legal Foundations of Capitalism (Macmillan), 1924, and Instit^u- 

* By the editor, Kenneth H. Parsons. 
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tional Economics (Macmillan), 1934, are research treatises. This 
is an exposition. 

But with John R. Commons exposition was also creation. As he 
pulled the threads of the argument from the tangle of experience 
and wove the fabric of a systematic statement, he revised and re¬ 
shaped his conceptions. Two problems, or perhaps better, two 
aspects of one problem, absorbed his attention in his last years and 
give a distinctive tone to this book: (i) the fundamental differ¬ 
ences between the physical and social sciences, and (2) the need 
to see valuation as an aspect of judgment. His thinking on these 
two points represents definite advances from positions held in 
earlier writings. 

This last book is, therefore, logically the first book in under¬ 
standing Commons’ thought. Here the elements in his viewpoint 
are presented systematically in relation to the problems or ex¬ 
periences from which he gleaned his hypotheses and insights. 

Commons’ attack on the problem of industrial accidents in Wis¬ 
consin about 1905 revealed his genius as an investigator and social 
inventor. Industry was torn by intense conflicts between employers 
and workers over the conditions of employment. Feeling was espe¬ 
cially bitter over accidents. Working conditions were hazardous, 
with legal liability for accidents following the common-law rule 
of negligence. Where accidents were held by the courts to be due 
to the employers’ negligence, the usual recourse in case of a corpo¬ 
ration was to arrest and perhaps imprison the foreman or super¬ 
intendent. The persons of the stockholders were beyond reach 
of the law. 

Commons had been impressed earlier by the possibilities of 
safety engineering in the steel industry. Here in Wisconsin he pro¬ 
posed to compensate workers for injuries regardless of fault and 
make this a cost of the industry; correlatively he proposed to 
reduce accidents in industry by safety devices on machines and 
the creation of a “safety spirit” among workers and employers 
alike. He believed that the actual cost of accident compensation 
could be more than covered by increased output due to improved 
safety. He then proposed the elimination of criminal prosecutions 
for accident liability—substituting accident compensation com- 
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mensurate with the injury as a penalty or charge upon the com¬ 
pany. As he liked to observe, “The fines got at the pocketbook 
nerve of corporations; criminal penalties didn^t touch them since 
corporations couldn’t be put in jail.” Finally he helped employers 
form their own mutual insurance company by which the benefits 
of safe employment could accrue to the particular employers 
responsible for the improvement. 

This experience in first investigating accidents and then work¬ 
ing out adequate administrative procedure for a permanent pro¬ 
gram made a deep impression on Commons’ whole viewpoint. Here 
he saw the possibilities of actually lifting the whole level of per¬ 
formance in industry by enlisting the willing participation of both 
workers and employers in a common effort to achieve goals already 
proven possible by the more enlightened men in the industry. This 
is one of the roots of his conception of reasonable value. He 
found that the use of safety experts as factory inspectors, in the 
place of earlier “policemen” in search of violations, both enlisted 
the employers’ interest in safety and gave the inspectors a new 
dignified usefulness. This was a demonstration of how ideas could 
help resolve conflicts and make way for a rewarding mutuality. 

This experience also gave him deep insight into the significance 
of economic power and how it might be directed toward achieving 
public as well as private purposes. The substitution of economic 
penalties upon the corporation in the place of the primitive com¬ 
mon-law criminal action upon the person of participants gave him 
clues which he generalized into his views on kinds and degrees of 
power in securing performance. Finally, the procedures worked 
out by the Wisconsin Industrial Commission for the actual par¬ 
ticipation of the various interests in the industry in the drafting 
of safety codes gave Commons a great vision of the way investiga¬ 
tions by experts could be combined with representative interest 
groups in administrative commissions to work out the new “fourth 
branch” of government needed in this twentieth century of col¬ 
lective action. Commons discusses this experience in accident pre¬ 
vention in Wisconsin in this volume under the suggestive title of 
“Cooperation of Public and Private Administration” (Chapter 
XVI—“Capital-Labor Administration”). 
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Commons’ experience in drafting a public utility law for Wis¬ 
consin, about 1910, may have influenced his viewpoint more than 
any other investigation. Here he sought a plan of public action 
which would both provide economic regulation in the public inter¬ 
est and meet the judicial tests of “reasonableness” within the due 
process of law. This investigation launched Commons and his 
students upon an exhaustive study of the economic principles fol¬ 
lowed by the courts. This study matured into Legal Foundations of 
Capitalism^ in 1924, and carried him well into the analysis of 
“reasonable value.” 

In his investigations into “reasonable value” Commons concen¬ 
trated upon the analyses of court decisions, but his purpose was 
even broader than the study of legal theories of valuation. He was 
searching for a laboratory in which to study the operation of the 
human will upon the most^difficult problem in social thought—the 
achievement of joint valuations and agreements for action in situ¬ 
ations involving genuine conflicts of interest. 

He is speaking out of this experience in his comments on valua¬ 
tion in this volume when he says: “But when economists came 
finally to the study of the political theories of bankers and lawyers 
and their implicit theories of valuation they discovered the founda¬ 
tion to be nothing less comprehensive than the whole of the human 
will, individual and organized . . . consequently, in what was 
really their experimental laboratory, a court of law in examining 
witnesses and documents, the lawyers had to discover and meas¬ 
ure the behavioristic dimensions of the human will as a power of 
self-control or self-command.” (Chapter XI, “The Economists’ 
Theory of Value,” pp. 145-169. 

The essence of Commons’ approach to reasonable value was to 
devise ways of drawing upon the vast treasury of human experi¬ 
ence for suggestions as to possible courses of action that would 
actually carry civilization forward step by step especially from 
conflict to mutuality. In Commons’ view, social values can be 
dealt with objectively only by attention to the working rules by 
which performance is guided as valuations are acted upon; these 
working rules can be made more precise as the relevant perform¬ 
ance is measurable. 
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The fundamental unity of Commons^ whole intellectual history 
appears to be found in his efforts to bring the human will within 
the scope of economic analysis. As he remarked in the summer of 
1944, “I began fifty years ago to work out a volitional economics 
but then I couldn’t make anyone understand what I was driving 
at.” It was his firm conviction, as he neared the close of life, that 
economists have been misled by mechanical analogies and the 
imitation of the physical sciences into an inadequate doctrine of 
subjective valuation, by using methods of analysis which assumed 
that human beings were propelled by external “forces” rather than 
purposefully by their own wills. Commons sought a relativistic 
theory of valuation, whereby the purposes in action would be 
inherently related to the possible or accessible alternatives for 
action. He strove to achieve this inherent relevance by arriving at 
value judgments out of the analysis of experience. In this way he 
would avoid the arbitrariness of his own wishful thinking and 
habitual assumptions. He therefore investigated the valuations of 
joint actions in the “laboratories of the human will” wherever he 
could find them. 

In reflecting upon his quest for a volitional economics he ob¬ 
serves in this book that: “During the stages of the economic 
science when the economists imitated the physical sciences, the 
individual was treated in economic theory like atoms, molecules 
. . . and the like, controlled by external force and not self-con¬ 
trolled . . . Their [the economists’] science was founded on ma¬ 
terialism, and when businessmen, as well as economists, came up 
against such facts as labor turnover, trade unions, secret ballot, and 
emancipation of slaves, where laborers had ^wills of their own,’ 
they had to treat them either as dishonest and call in the army or 
begin to adopt methods of investigation and understanding based 
on purposes of the human will instead of the economic theory of 
causation by physical forces.” (“The Economists’ Theory of 
Value,” pp. 154, 155.) Commons devoted his life to devising and 
using methods of investigation and understanding which explicitly 
recognize that human activity is volitional. 

Commons’ approach centers on the problems of social control, 
through the analysis of the structure of collective action in an 
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age of economic power. He knew that the economy is not an auto¬ 
matically self-directing mechanism. In his view, the economy 
moves forward on the decisions, judgments, and actions of persons 
—on operations of the human will, individually and collectively. 
The common ground of all democratic (i.e., nonauthoritarian) 
control is therefore the procedures by which the wills of partici¬ 
pants, including those with conflicting interests, are brought to¬ 
gether into a created collective will. 

Commons blazed a broad trail through many virgin areas—labor 
history, labor conciliation, accident compensation, industrial gov¬ 
ernment, industrial commissions, unemployment insurance, social 
security, and public utility regulation, among others. His contri¬ 
butions in these practical fields were monumental. 

These contributions were rooted in a viewpoint which was being 
worked out as Commons moved from problem to problem—from 
insight to insight. His general theories are elaborations and gen¬ 
eralizations of particular insights; he integrates his ideas around 
positions on the fundamental issues in social thought. This ap¬ 
proach, this method of working out a theory of economics, may 
seem bewildering to persons who are schooled only in the tech¬ 
niques of logical exposition from assumed premises. The true 
measure of Commons’ genius can be seen only when one realizes 
the boldness and originality with which he worked out a viewpoint 
from insights which he derived from putting ideas to work in the 
actual solution of economic problems. 

Commons’ ideas are grounded in his conception of social rela¬ 
tionships. He proceeds from a postulate of the economy as a social 
organization, rather than as mechanism or organism. As a social 
organization it is the way participants act; organization is achieved 
through the stabilization and regularization of activity. Activity is 
regularized or controlled in a society of citizens (persons with 
legally recognized wills of their own) by the working rules which 
define the limits within which individuals may exercise their own 
wills. 

It follows from these conceptions that individuals are not self- 
sufficient, independent entities; and society is not the summation 
of the individual members. Individuals are what they are through 
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their participation in the institutions or going concerns of which 
they are members. Commons was deeply impressed by the way in 
which membership in labor unions lifted workers from a level of 
fear and servility to a new dignity and courage commensurate 
with their rights of economic citizenship. This aspect of Commons’ 
thought is summarized in his conception of an institution as ^^col¬ 
lective action in control, liberation, and expansion of individual 
action.” 

Similarly values are conceived of as fundamentally institutional 
and relative to social organization. Freedom, for example, is not 
conceived of as a natural right; rather it is a social achievement. 
In this view, freedom is created by collective action controlling, 
liberating, and expanding individual action. Individual freedom is 
achieved through the proportioning of inducements and sanctions 
to individuals by collective action. Through collective action a 
zone of freedom for secure individual action is created—the se¬ 
curity of expectations for individuals and going concerns. Com¬ 
mons summarizes the issues neatly by one historical comment in 
this volume: “Coke’s common law rights of Englishmen became 
Smith’s natural rights of man.” 

These few remarks may suggest why the argument in this book 
moves to a brilliant climax in the chapters dealing with economic 
government. In Chapter XVI on “Capital-Labor Administra¬ 
tion,” Commons analyzes the emerging economic government in 
the area of most intense social conflicts—the conflicts of labor and 
capital. The twentieth century is an age of collective action, 
Commons emphasizes time and again. Three forms of collective 
action predominate: corporations, trade unions, and political 
parties. Here are fundamental conflicts, economic and political. 
It is not simply that persons misinterpret their own self-interests 
in relation to a harmonious totality of interests. Conflicts and 
economic power are real. 

It seemed strange to Commons that economic power should be 
so little comprehended. From this limited comprehension comes 
one of the basic confusions of our times, in Commons’ view—the 
failure to distinguish collective bargaining from totalitarianism. 
To him trade unions and corporations are simply the modern 
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forms of economic activity. The task of economic government is to 
create a genuine economic democracy within these forms. As he 
observes in the chapter on “Capital-Labor Administration’’: “The 
preservation of the American economic system against a totali¬ 
tarian world, and against its own internal disruption consists 
mainly in the collective bargaining between organized capital and 
organized labor, as against government by the traditional political 
parties. Other economic organizations, whether of farmers, mer¬ 
chants, bankers, or the professions, must conform their policies 
and methods to this major economic issue of ^capital and labor.’ 
... If American democracy is ^saved,’ it will be saved by collective 
economic organizations of corporations and labor unions. Instead 
of the traditional equilibrium between equal individuals of eco¬ 
nomic theory, the alternatives today are betweeen an economic 
government based on balance of power between self-governing cor¬ 
porations and unions, and a suppression of both, or their leaders, 
by military power. ... Yet the whole system of political econ¬ 
omy, as theoretically developed in the nineteenth century by pro¬ 
fessional economists and approved by the public generally, has 
been so built upon the ideal of a perfect society of liberty, equality 
and fraternity among individuals, under the ideal name of democ¬ 
racy,’ that people have not learned to think and act in terms of 
the actual ^collective democracy’ of economic organizations” (pp. 

313-315)- 

The order of problems to which Commons devoted his major 
attention promises to take on a renewed importance in the years 
ahead. During the war, the necessary dominance of the emergency 
powers of the president and military force pushed the problems of 
economic government into the background. But with the peace, 
the great questions of security, power, conflict, and economic gov¬ 
ernment in an advanced industrial-financial economy are again 
before us. 

The viewpoint which embraces a formulation of possible courses 
of action on these great problems is necessarily comprehensive. As 
Commons sought the requisite breadth of interpretation and state¬ 
ment, he necessarily dealt sketchily with many problems which 
other economists have worked out in greater detail. But this view- 
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point has in it the elements of a truly general theory of economics, 
embracing the more particular problems of production, pricing, 
equilibrium, etc., as well as those of social control. 

The comprehensiveness of Commons' approach may be indicated 
by his early attention to rationing. By 1924 he had worked from 
the traditional conception of exchange through an exhaustive 
analysis of the social relations in transactions. He once commented 
that he spent seven years working out his theory of transactions. 
In his Institutional Economics, 1934, he simplified the statement 
by distinguishing transactions into three kinds, according to the 
issue and social relations involved: bargaining, rationing, and man¬ 
agerial transactions. His analysis of rationing transactions, for ex¬ 
ample, was a pioneer work, in showing the fundamental differences 
in the social organization implicit in the adoption of price and 
production rationing in the place of the usual (market) bargaining 
relations. With the outbreak of the war, and the necessity for curb¬ 
ing the exercise of individual choices and bargaining through a 
system of rationing, Commons' previous analyses were extremely 
valuable in the administration of rationing and price control. 

Commons is not only original in the subject matter investigated, 
his ideas are grounded in a different philosophical context than 
most systematic economic thought. Common was a truly indigenous 
thinker; his was one of the most creative minds in the American 
stream of pragmatism. This aspect of his thought deserves careful 
and exhaustive investigation. Here we can only note certain issues 
which are definitive in his system of thought. Ideas for Commons 
are essentially possible courses of action, not replicas of an as¬ 
sumed reality. The function of thought is accepted as creative and 
reconstructive, not simply reportorial. Causation is viewed as an 
imputed effectiveness in the control of the social process; a social 
affair is “caused by the control of the limiting factor"—hence 
causation is not simply a mechanical antecedent or coexistent 
“force," but is an aspect of the form which accrues to subject 
matter through and by investigation. Truth is not to be tested 
merely by consistency or argument from assumed premises; the 
ultimate truth or validity of an idea is to be tested only by the 
consequences of acting upon it. As Commons once remarked, he 
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spent his life persuading public officials and union leaders to try 
out his ideas to see whether they were true. 

The issues run the whole gamut of social philosophy. Commons 
took his stand on the grounds of a social pragmatism which he 
seems to have worked out independently by devising procedures in 
his own investigations. He did, however, build upon the ideas of 
Peirce as a foundation; as a young man he was delighted to dis¬ 
cover Peirce’s essay on “How to Make Our Ideas Clear” and find 
that Peirce had worked out in terms of physical sciences the cen¬ 
tral problems with which Commons was then struggling. 

Few academic people have had the intellectual courage to tackle 
the order of problems to which Commons devoted his life. His 
effectiveness in public affairs stands as a challenge to future stu¬ 
dents of economics to understand the source of his mastery. He 
struggled for fifty years to articulate and systematize the insights 
which came to his fertile mind. He passed on in the hope and calm 
belief that at last he had been able to explain the essential points 
of his message. 
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Economics deals with the problems of mankind as they go about 
trying to make a living or get rich. Thus the economists are inter¬ 
ested primarily in the problems which arise from the production 
of wealth and the distribution of income. Virtually all economists 
would agree with this generalized statement. The disagreements 
come over how these problems should be approached. 

We begin our investigations into economic problems through 
collective action. Our experience and observations over sixty years 
teach us that collective action is inclusive. Other persons may call 
this social. But collective action is the general and dominating 
fact of social life. Human beings are born into this process of 
collective action and become individualized by the rules of col¬ 
lective action. Thus an institution is collective action in control, 
liberation, and expansion of individual action. 

From investigations into economic activities we conclude that 
the human will is central to economic life. Human activity is 
behavioristically the human will in action. Consequently the stra- 
getic relation in economic activity is the place where the wills of 
men meet. This meeting of the wills can be analyzed in terms of 
the transaction. A transaction is two-sided: it is joint action. In 
the transaction the terms of performance are agreed upon; or per¬ 
formance is executed according to working rules previously estab¬ 
lished or agreed upon. 

In this way our theories of economics come to center on trans¬ 
actions and working roles, on the problems of organization, and 
on the way collective action becomes organized into going con¬ 
cerns. But these forms of collective action are not something 
different from what people do. The organization of activity is 
simply the more stabilized aspects of activity. The form is a part 
of the process. 

In modern capitalism the most important stabilized economic 
relations are those of private property. But property relations are 
not something fixed and permanent. They are undergoing change 
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all the time within the processes of collective action. We have 
made studies in Legal Foundations of Capitalism, and elsewhere, 
of the changing meanings of property, liberty, and due process of 
law which the courts have followed in the settlement of disputes in 
transactions. 

Capitalism in its highest form, as found in the United States, is 
built upon this legal foundation of private property, latterly modi¬ 
fied by the emergence of joint-stock corporations, holding com¬ 
panies, banks, labor unions, and political parties seeking control 
of the sovereign power of the state. 

If economic investigations are to implement the search of man¬ 
kind for liberty, security, justice, equality or other great goals it 
would seem that economists must analyze these political, eco¬ 
nomic, and social relations by which the values are made available 
to, or secure for, the individual. 



chapter i 


COLLECTIVE ACTION 


This is an age of collective action. Most Americans must work 
collectively as participants in organized concerns in order to earn 
a living. In this collective process, persons engage in collective 
bargaining—for this is the way individual wills meet and become a 
part of the collective will. Collective bargaining, in the case of 
labor relations, means that the representatives of two organiza¬ 
tions, the labor union and the capitalists, meet together as equals 
and agree upon working rules that shall govern all individuals 
within the two concerns. 

For several years and on various occasions I have participated 
as mediator, conciliator, and as arbitrator when agreed upon by 
both concerns, to help these conflicting organizations to agree 
upon the joint working rules that should, for the time being, govern 
their members. I have been able to introduce the principle of 
collective bargaining into the administration of labor laws in the 
state of Wisconsin. At first I failed when I tried to introduce it 
into the civil service law of the state in 1905. The legislature was 
then alarmed at the suggestion of collective action by employees of 
so sacred an organization as “the State.” But since that time the 
employees of the state government, that is, the employees of the 
politicians, have effected an organization on their own initiative, 
and have even obtained a considerable amount of recognition by 
the politicians in modifying the working rules of the civil service 
of the state. It turns out that “the State” was the collective action 
of politicians. The three principal kinds of collective economic 
action in the twentieth century are corporations, labor unions, and 
political parties. 

Collective bargaining was introduced into the Industrial Com- 
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mission law of Wisconsin in 1911 under the name of ^^advisory 
committees.” As I was appointed one of the three members of 
that Commission, it fell to me to organize the advisory committees. 
They were organized on the principle of collective bargaining. The 
boiler safety committee, for example, on nominations made by the 
State Manufacturers^ Association and the State Federation of 
Labor, was composed of representatives of the organized manu¬ 
facturers, the unions, and the insurance companies. They worked 
out, in the course of a year, a safety “code” under the general 
rule, contained in the legislative act, that “safety” should mean 
the highest degree of safety that the nature of the industry or of 
the employment would “reasonably” permit. This code, after a 
public hearing to conform to the constitutional rules of govern¬ 
ment as formulated by the Supreme Court, was then issued and 
published by the Commission and became the law of the state 
as though it had been enacted in detail by the legislature itself. 

The same principle of collective bargaining was afterward, in 
1933, incorporated more explicitly in the Workmen's Unemploy¬ 
ment Compensation Law of Wisconsin, designed to prevent unem¬ 
ployment as much as practicable, as the safety law was designed 
to prevent accidents. The advisory committee in this case, as in 
the safety laws, was selected by the same State Manufacturers^ 
Association and the State Federation of Labor, with the secretary 
of the State Industrial Commission acting as mediator or chair¬ 
man, but not voting. The rules, unanimously agreed upon by col¬ 
lective bargaining and mediation, were then issued by the Com¬ 
mission as the law of the state, subject to review by the courts* 
governing all employers and all employees designated by the 
legislature. Many amendments and improvements of the statutory 
law were also unanimously agreed upon by this collective bar¬ 
gaining process, and these amendments in the legislative sessions 
of 1935 and 1937, were unanimously accepted under suspension of 
the rules, without debate, by the legislature.^ 

Thus, collective bargaining became a law-making procedure of 
the State. It was afterward that I named it “collective democ¬ 
racy,” in order to distinguish it from the individualistic democ- 
* See chapter on “Capital-Labor Administration,” p. 261. 
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racy of Adam Smith, the founder of political economy in 1776, 
and from the dictatorships of Europe and Asia. Collective bargain¬ 
ing applies not only to the so-called “conflict of capital and labor,” 
but also applies to other economic conflicts. It rests, for us, on the 
common law of England and America, carried forward from the 
decisions of American Supreme Courts on “reasonable” value, 
reasonable practices, and fair competition, in place of the free- 
competition theories of the economists. 

These are the subject matters set forth for investigation in this 
book. The assumption is that whatever is “reasonable” is consti¬ 
tutional, and that reasonableness is best ascertained in practice 
when representatives of conflicting organized economic interests, 
instead of politicians or lawyers, agree voluntarily on the working 
rules of their collective action in control of individual action. This 
may not be ideal, and it is not logical, neither is it revolutionary. 
It is the discovery, through investigation and negotiation, of what 
is the best practicable thing to do under the actual circumstances 
of conflicting economic interests, organized, as they are, to impose 
their collective will on individuals and on each other. 

My acquaintance with collective bargaining was begun five 
decades ago, in the year 1883. In that year I joined local Typo¬ 
graphical Union No. 53 at Cleveland, Ohio, in order to get a job 
on the Cleveland Herald, owned by a corporation. Across the 
street was a nonunion office, the Cleveland Leader, where my 
brother had a job. The hours of labor and rates of pay at piece¬ 
work were the same. We worked eleven or twelve hours afternoon 
and night, and I could earn about fifteen dollars per week if I 
worked seven nights a week; this was more than I had ever earned 
before. 

The two offices were alike, except in the rules that controlled 
the foremen and the printers. In the nonunion office the foreman 
was a dictator. He had his “pets” to whom he gave steady work; 
and he gave to them the “fat,” meaning the kind of work, like 
advertisements and baseball scores, that paid better wages than 
other kinds of work. This kind of activity would be named, in the 
science of economics, “the distribution of wealth.” 

But in the union office the foreman was restrained in these 
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matters by rules agreed upon by the labor union and the owners 
of the newspaper. We had a rule of preference for vacancies, in¬ 
stead of leaving it to the foreman. I started as a ^^sub” on the 
“waiting list,” and then became a “regular.” The rule provided 
that if a regular wished to lay off, he might ask anyone on the 
substitute list to take his place until he came back. A regular asked 
me to substitute for him one night, and he then left for Chicago 
and did not return. I had the job. 

A regular could not be “fired” without a hearing. In this hearing 
the “father of the chapel,” named a “steward” or chairman in 
other less medieval unions, represented the members and had equal 
voice with the foreman who represented the proprietors. The “fat,”' 
instead of going to “pets,” was auctioned off by the father of the 
chapel. I bid on the baseball scores, which paid double rates. I got 
the work by paying lo per cent. Then, at the next bidding, the 
boys forced me up to 40 per cent. It was fat at 10 per cent, and I 
could make about 20 dollars a week of seven nights^ work. But at 
40 per cent all the fat was squeezed out. I paid my bid in kind by 
clipping off that much galley proof from my “string” and handing 
it to the father of the chapel, who then distributed it around the 
office to all the printers. So with the others who bought at auction 
the other kinds of fat. We were all provided with an equal oppor¬ 
tunity in the distribution of wealth. Then when I moved to other 
towns north and south, the union gave me a “traveling card,” 
which would admit me to any “union shop,” where I could take my 
chance on the waiting list. I was thereby a member of the Inter¬ 
national Typographical Union of the United States, Canada, and 
Mexico. 

Many years afterward, when I had investigated other labor 
unions as well as business corporations and farmers^ cooperatives, 
I gave the name “institution” to my little union in Cleveland and 
to all the others. I now define an “institution” as collective action 
in control of individual action.^ The rules, regulations, or bylaws 
I name the “rules of action,” or “working rules of collective ac¬ 
tion.” I can recall that my little union had created certain rights 

^ See my Institutional Economics, New York, The Macmillan Co., 1934, pp. 
69 ff. 
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?ind liberties for the members which were not to be found in the 
more dictatorial government of the nonunion shop. That dicta¬ 
torial shop operated under the historic common law of “master 
and servant/' whereby the master—that is, the foreman—was 
authorized to “fire" a man without notice and without giving a 
reason, and the servant also had the equal right to quit without 
notice and without giving a reason. The common-law rules under 
which people worked had been created in past history by the 
courts of England and America and were supposed to be the law 
of liberty and equality. But I knew from experience that I had 
more liberty in the union shop and, therefore, earned more wages 
steadily, and enjoyed more equality when it came to the “fat," 
than my brother enjoyed across the street in his nonunion shop. 
I had, indeed, acquired a “right to work," which he did not have 
in his shop—not a “legal" right, but an “economic" right. 

This right to work was merely an “immunity"—an immunity 
against being discharged arbitrarily by the foreman, although I 
could be discharged—and others were so discharged—after a hear¬ 
ing, where I could have the father of the chapel to protect me 
against the foreman in defending myself on the merits of my case. 
This was our “court of law." The “father" had a similar immunity, 
if he talked according to the rules of order. 

My rights, liberties, and immunities came from the working 
rules of my little experiment of collective action in control of 
individual action. The “control" was the duties imposed equally 
on each member and upon the foreman in his dealings with mem¬ 
bers. Indeed, my rights and liberties were assured only because I 
and the others were subject to corresponding duties. The so-called 
working rules were themselves only the duties imposed on indi¬ 
viduals by the collective action of all together. 

The nonunion establishment had to pay the same or even higher 
wages than in my union shop, else their employees would join our 
union. Yet, what is the good of high wages if you do not have a job, 
or if you can be fired at will by a foreman who need not give any 
reason for firing you? People may question why it is that even 
high wage earners go out on strike, and employers often think that 
by offering workers still higher wages they can induce them to 
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stay at work or win them back to work. But what the union wants 
is a hearing for each individual before he is fired, or when he 
alleges that he has been discriminated against. This is the most 
that the members mean by ‘‘recognition of the union.” 

Such “recognition” meant simply, in this case, that the father 
of the chapel had immunity from discharge if he went over the 
head of the foreman and appealed to the general superintendent 
or even to the board of directors of the corporation in his effort 
to get a hearing on behalf of any individual member of the union 
who claimed a “grievance” against the foreman. 

Years afterward I joined with others of my teaching profession 
to form the American Association of University Professors, headed 
by the eminent Professor E. R. A. Seligman of the economics de¬ 
partment at Columbia University. The purpose was to establish 
“academic freedom.” I found that what was meant by academic 
freedom was exemption from the law of master and servant, so 
that we could have security of tenure and a hearing before dis¬ 
missal. In one of the investigations made by the committee of the 
association, a member of the board of trustees of the university 
in question justified the removal of a professor by saying, “If I 
have a clerk in my store that I do not like, I fire him. These 
teachers are our employees. We drop them if we do not like them.” 
He stated correctly the law of master and servant. But what the 
association of professors wanted was a hearing on the merits of 
each case of dismissal as to whether the dismissal would be justi¬ 
fied in the interests of liberty to teach and speak. We wanted 
immunity from the common law of master and servant, and named 
it “academic freedom.” 

The science of economics has been endeavoring to catch up with 
this collective action which was condemned at the beginning of 
the science by its founder, Adam Smith, in 1776, and by the courts. 
Collective action proceeds, indeed, not from the intellectual logic 
of philosophers and economists, but from the arguments, debates, 
conferences, compromises, mass meetings, agreements, disagree¬ 
ments, negotiations, propaganda—among ordinary people them¬ 
selves, like business men, laboring men, farmers, or professional 
classes, when forced or persuaded to consider their common in- 
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terests. The psychology of this give-and-take process of concilia¬ 
tion and agreement may be named negotiational psychology, to dis¬ 
tinguish it from the pleasure-pain psychology of the individualistic 
economists since the eighteenth century. 

The illustrious American philosopher and economist, Thorstein 
Veblen, at the beginning of the twentieth century, condemned the 
collective action of business men and laboring men even more vig¬ 
orously and satirically than did Adam Smith in the eighteenth 
century. He was equally opposed to corporations and labor unions. 
Where Smith condemned them as monopolies, Veblen condemned 
them as ^'getting something for nothing,’' which is the same thing. 
But toward the end of the nineteenth century there began to 
emerge a distinction between one-sided collective action and two- 
sided collective action, known latterly as ‘‘collective bargaining.” 

My little union of 1883 was two-sided collective action. On one 
side were the investors and stockholders of the Cleveland Herald 
acting collectively as owners. On the other side were the type¬ 
setters acting collectively as a labor union. Each side negotiated 
through representatives of its own choosing. Where the economists 
contended that a free trade was individual bargaining, there now 
appeared a kind of trade that was collective bargaining. Where 
formerly it was assumed equality of individuals existed in indi¬ 
vidual bargaining, we endeavored to achieve equality of bargaining 
power between two organizations of individuals. And the bargain 
which was agreed upon collectively between the organizations was 
not the exchange of commodities but the construction of working 
rules. These rules were intended to govern all the individual bar¬ 
gains of “hiring and firing” between foremen and laborers as to 
wages, hours of labor, tenure, vacancies, promotions, seniority, 
“parity income,” and other points where disputes might arise. 

There was nothing logical, inevitable, or natural in this bar¬ 
gaining. One could see strategy, weighing of alternatives, and 
reasoning about what they were up against if they did not agree. 
It was collective negotiation and compromise between the conflict¬ 
ing interests and the conflicting reasoning of capitalists and la¬ 
borers, a process of reasoning which has historically been known 
since the time of ancient Greece as “dialectics,” that is, argument 
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back and forth instead of logic. They might not arrive at logical 
truth, but they arrive at agreement to work together for the time 
being. 

This process of collective negotiation and compromise has been 
enlarged to cover the whole nation. In a railway case, in the 1930’s, 
there were 67 railway corporations and 5 railway brotherhoods, 
representing billions of dollars of investment and thousands of 
operating employees. The employee representatives reasoned that 
they must have a 20 per cent advance in wages. The capitalist rep¬ 
resentatives reasoned that, since their corporations were going 
bankrupt already on account of competition from trucks on free 
highways, they could not logically and would not practically grant 
a single cent advance in wages. The dialectic continued for a 
month and was a deadlock until the date announced for the strike 
was near at hand. A mediator, William M. Leiserson, not a judge 
or arbitrator with compulsory power to decide and enforce his de¬ 
cision, but merely a negotiator appointed by the government and 
thus representing '‘the public,” began his argument, which was 
merely a summary history of the labor movement. He was con¬ 
fronted by two-sided collective action. Each side was logical in its 
own contentions on the preliminary assumptions that the capitalist 
system should be preserved and that laborers should be paid in 
proportion to their responsibilities, increased output, and cost of 
living. At the conclusion of Leiserson’s argument, and without 
further debate, a 6 per cent advance in wages was agreed upon. 
This was not logical, but it worked. 

Many other cases I have investigated since 1883. Some of them 
were ostensibly collective bargaining but were, in fact, one-sided 
collective action. A number of years ago, as a member of the 
Federal Industrial Relations Commission,^ I investigated, with 
the other members, the building trades of San Francisco. The 
building trades were united in a complete federation and controlled 
the municipal government of that city. They drew up their so- 

^ See Report of the Commission to U. S, Senate, 1915. Collective Bargaining 
in San Francisco, Senate Documents # 24 , 64th Congress, 1st Session, 1915-16, 
Vol. 6, pp. 5169-5402. Final Report and Testimony of Commission on Indus¬ 
trial Relations submitted to Congress, ii vols. 
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called agreements with employers, but they did not consult the 
employers as an organization. The unions took these agreements 
around to the employers individually, and the employers signed 
individually “on the dotted line.” The local union officials claimed 
that this was collective bargaining, but it was not. Eventually, the 
employers could organize better than their own employees. And 
they finally perfected their organization whereby they comp)elled 
the unions to strike, and compelled the individual employers to 
violate the dictated agreements. The associated employers, through 
the banks, were able to prevent these individual employers from 
getting credit, and, through control of merchants and “material 
men,” were able to prevent the employers from getting construc¬ 
tion materials. The unions were defeated. The union members 
went back to work on individual contracts dictated by employers. 
One-sided collective action was not collective bargaining. 

In Russia one-sided collective action became the dictatorship 
of the “proletariat”; in Italy, Germany, and Japan it became a 
dictatorship of the property owners. I call two-sided collective 
action “collective democracy.” Smith and Veblen were right in 
opposing one-sided collective action. It is monopoly and getting 
something for nothing. 

But even two-sided collective action may be monopolistic, and 
it has also been condemned on the same allegation of getting some¬ 
thing for nothing. The building trades unions and the building 
employers of New York City were organized separately. When a 
general strike took place in 1903,1 participated as a mediator rep¬ 
resenting the National Civic Federation. Eventually a joint Board 
of Arbitration was created with an impartial secretary represent¬ 
ing both sides. All local disputes were then to be referred to this 
joint board. The general public which paid for housing was not 
represented. Hence this arbitration agreement was denounced as 
“capital and labor hunting together,” their prey being the people 
who needed cheap housing. But this exploitation of the public was 
possible because of the nature of the housing market; the con¬ 
sumers had no other accessible alternatives. 

In the year 1902, I investigated for the National Civic Federa¬ 
tion, the stock exchange and the musicians’ union in New York 
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City. The two were organized quite alike. The same individuals, 
stockbrokers in one case, the musicians in the other, were, indeed, 
members of two different concerns. For each group one concern 
was incorporated under the laws of the state—known as a joint 
stock corporation; the other concern was unincorporated—known 
as a cartel, or a union. They were incorporated in order to own 
and operate huge buildings, the stock exchange building on Wall 
Street, or the musicians’ building uptown. As owners of these 
buildings they could borrow money, employ laborers, sue, and be 
sued in court. But either as a cartel, or as a labor union, the same 
individuals turned about and rented these buildings to themselves 
as an unincorporated association of brokers or musicians, which 
could not be sued or sue others in court or own the collective 
property. As such, they were simply a so-called ‘Voluntary” asso¬ 
ciation of buyers and sellers, a cartel or union, the brokers as 
buyers and sellers of stocks and bonds, the musicians as buyers 
and sellers of musical labor. 

They operated as incorporated associations to buyers and sellers 
because they did not wish the courts to interfere in their business, 
but desired to regulate their buying and selling among themselves 
by their own working rules which created their own rights, duties, 
and liberties among themselves. In the musicians’ union the buyers 
were the “leaders” of bands or orchestras. Any member could 
become a leader and buy the labor of his fellow members, subject 
to the rules, and he might sell his own labor to other leaders. Any 
stockbroker in the association could buy stocks or bonds from 
other members and could turn about and sell to other members, 
provided he kept within the rules. In both organizations there 
were “discipline” committees that enforced the rules, but these 
associations did not want the courts to make the rules or enforce 
them, or let members appeal to the courts in a suit at law where 
their own rules might be overruled as monopolistic interferences 
with free competition. They hoped to accomplish this avoidance 
of the courts by remaining a voluntary association of brothers— 
like a club, fraternity, or church. 

But individual members might make contracts with outsiders, 
which might bring them as individuals into court. The stockbrokers 
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had their clients all over the country, namely, the investors, spec¬ 
ulators, and corporations, that acted through the brokers as their 
agents in buying and selling. The Congressional legislation of 1935, 
creating the Securities and Exchange Commission, has since sub¬ 
jected the stock exchange cartel to regulation. 

In the Musicians’ Union the members who made contracts for 
the employment of musicians became “leaders.” These contracts 
were made with theatre owners, picnic parties, or with parade 
managers, to hire the musical workers for a band, orchestra, or 
symphony. But the leaders continued to be members of their own 
union, as the stockbrokers continued to be members of their own 
“union.” These unions were, in general, the kind of organization 
known as “guilds” in the Middle Ages, which included both em¬ 
ployers and employees in the same union. At that time these guilds 
were organized to protect themselves against the feudal nobility. 

To simplify matters we give the name “pressure group” to each 
of these different forms and degrees of collective action. Corpora¬ 
tions, unions, and political parties are organized pressure groups; 
others are unorganized, the latter acting together by the leaderless 
force of custom. There are also the maneuvered pressure groups, 
some acting together under the lead of politicians, others under 
the lead of spokesmen for religious “causes” or movements. 

A notable fact about the economic pressure groups is the recent 
concentration of their headquarters at Washington, D. C., the 
political capital of the country. The economic pressure groups 
really become an occupational parliament of the American people, 
more truly representative than the Congress elected by territorial 
divisions. They are the informal American counterpart of Musso¬ 
lini’s “corporate state,” the Italian occupational state. 

In organizing the unemployment insurance plan in the Chicago 
clothing market in 1924, I found that the Amalgamated union 
leaders spoke of “the activity.” “Get the activity together and see 
how they will take it.” That was a good term. It sorted out pre¬ 
cisely the individuals intended. They were by no means only the 
elected or the salaried officers. They were the “organization 
workers,” that part of the “rank and file” which attended meet¬ 
ings, reported on the sentiment of its members, and with the 
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elected leaders formulated the policies of the union and estab¬ 
lished the collective agreements with their employers. I had figured 
that in this and in other unions ^Hhe activity’^ approximated 
about 10 per cent of the membership. “The activity” is the “party 
workers” in the political machine, the “business activity” in the 
employers' organization, the “church workers” in an ecclesiastical 
organization, always a very small fraction of the total membership. 
Upon “the activity” depends the daily continuance of the concern 
as a whole, and the daily contact with the official leaders. To¬ 
gether with the outstanding leaders they are “the politicians” of 
the concern. 

Economics should be a science of activity. The formula of col¬ 
lective action in control of individual action, which is the “insti¬ 
tution,” gives us a mental tool of investigation, application of 
which brings together similarities and differences in the varied and 
innumerable modern economic activities. 

Business men, professional people, and laymen have each a name 
for the many forms of collective action, and the popular name 
used by the courts when settling economic theories of value and 
valuation is “a going concern.” The concern “goes” as long as the 
participants earn a living or a profit through collective action; it 
may die by bankruptcy, be dissolved, or be absorbed by another 
corporation. Individuals come and go, but the concern goes on, 
if not in one form, then in another. Hence our “institutions” are, 
in reality, “going concerns.” A going concern is an organization. 

The modern business corporation, consisting of stockholders and 
bondholders, is becoming the dominant form of business in the 
twentieth century, except under the totalitarian states where its 
functions are made subservient to the rule of the dictator. The 
modern joint-stock corporation is a creditor-debtor relationship 
between credit bondholders and debit stockholders, but with lim¬ 
ited liability for debts. This relationship, which has been legalized, 
is continuing as the going concern more vigorously than other 
forms of collective action, such as cooperatives or the voluntary 
commercial societies—^which Karl Marx termed “utopian social¬ 
ism.” 

Collective action means more than mere “control” of individual 
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action. It means liberation and expansion of individual action; 
thus, collective action is literally the means to liberty. The only 
way in which ‘‘liberty” can be obtained is by imposing duties on 
others who might interfere with the activity of the “liberated” 
individual. The American people obtained liberty for the slaves 
by imposing duties on the slaveowners. 

Collective action, in the form of present-day corporations, labor 
unions, and political parties, did not begin generally, for America, 
until the decade of the 1850’s. These organizations seemed revo¬ 
lutionary to the economists who followed Adam Smith. To them, 
only individuals felt pleasure and pain and did the bargaining on 
the markets. And the only kind of individual bargaining was the 
sale and purchase of physical commodities. These economists did 
not even investigate individual action, much less the variety of 
transactions between individuals, nor the variety of organized 
collective action which was forcing itself into control of indi¬ 
vidual action. These, as we shall see in the next two chapters, 
became the foundations of twentieth century economics. 



Chapter ii 


INDIVIDUAL ACTION 


The early nineteenth century economists patterned their work 
upon the materialistic sciences of physics and chemistry, instead 
of on a volitional science of the human will as developed by the 
courts. According to the materialists, the human individual acted 
somewhat like an atom, or like a natural law, and only in the 
one direction of overcoming the resistance of nature’s forces in the 
production of wealth. 

To materialists the real value of a commodity was its labor costs 
of production, toward which its money value on the markets 
would gravitate if not interfered with by governments (laissez 
faire), by corporations, or by labor unions (either monopolies or 
conspiracies). And real money, as distinguished from nominal 
money, was metallic money which also had its real value in its 
labor cost of production. 

Thus, these economists, basing their theories on material forces, 
adhered to the costs of production in the valuation of commodities 
and made little or no attempt to lay the foundation of their 
argument on a science of the human will—the twentieth century 
foundation. They believed that the will acted capriciously and 
arbitrarily, both in individuals and in all collective organizations. 

The human will is the ^‘will in action.” Whether one is earning 
a living, getting rich, or avoiding a loss, one is always confronted 
with alternatives in every choice of action taken. It is not merely 
a choice between one act, or direction, and another; it is a choice 
between alternative objects, and also a choice as to degrees of 
power or control exerted in the alternative actually chosen in the 
performance of any act. 

Another science, jurisprudence, the outgrowth of our “common 

[ 36 ] 
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law,” followed a motto of the human will—^'a willing buyer and 
a willing seller”—as its criterion in judging the validity of a 
contract between individuals. This was a definition of willingness 
discovered or invented by the courts when deciding disputes in the 
enforcement of private contracts. But the human will, or willing¬ 
ness, was not recognized by the courts as existing in the statue 
law enacted by legislatures, nor in the administrative orders issued 
by executives. These departments of government, the courts 
thought, were arbitrary or capricious, as described in their asser¬ 
tion ‘^government by men” in contrast to “government by law,” 
meaning the courts. 

Jurisprudence, the science of the courts, may be said to have 
developed through two stages in America. In the first stage, the 
primitive “common law,” descended from England, applied to 
both criminal law and economic contracts; in the second stage, 
a further analysis of the human will in economic transactions 
was developed by the courts. This latter stage began about 1890 
with cases on the constitutionality of legislation regulating public 
utilities and restraints of trade. 

When, in this latter stage, the courts became involved in re¬ 
viewing orders issued by administrative commissions regulating 
economic transactions, or in deciding upon the coerciveness of 
corporations and unions in control of individual action, the older 
“common law” was found to be inadequate. The requirements of 
early jurisprudence were met with proof or disproof of guilt in 
performing an unlawful act, and were, therefore, satisfied with 
interpreting the act in an alleged violation as an “act” or an 
“omission” to act. 

The new decisions, turning mainly on the collective action of 
governments, corporations, and labor unions in control of indi¬ 
viduals, required that account be taken of the degrees of economic 
power exerted in the “act,” and the choice of alternatives open 
to the individual in his regulated activity. These two considera¬ 
tions were really two dimensions of the will-in-action at the mo¬ 
ment of action—a two-dimensional will, instead of one-dimen¬ 
sional. 

The first dimension is a choice of degree of power in choosing 
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between two alternatives; the second dimension is a choice of one 
direction of acting instead of an alternative direction. This second 
dimension is properly described as an avoidance of the alternative, 
instead of an “omission.’’ The court is no longer satified whether 
the individual performed the “act” or not. Now it is also a choice 
of the degree of power in the act, and a choice of alternative de¬ 
grees of power confronting the performer of that same “act.” 

Since we are concerned in economics with both the directions 
and the degrees of power in controlling individual action, this 
power, or control, may best be expressed by three terms, as de¬ 
veloped by the courts: performance, forbearance, and avoidance. 

A performance is an act. It is positive; the actor does some¬ 
thing. In this he may be doing what he has agreed to do; some¬ 
thing he must do. Or he may be doing something strictly by his 
own volition. But his performance may be limited in either of two 
ways, by avoidance or by forbearance. The first pertains primarily 
to the direction of his performance, the second to the degree of 
power exercised. 

The performance follows a certain direction. A choice is made 
from among the available alternatives; thus the actor omits all 
alternatives at the moment other than the one chosen for the 
course of action. This is avoidance. Some alternatives must be 
avoided, according to the working rules of collective action; in this 
case there is a duty of avoidance upon the performer. Yet within 
the limits imposed by the duties many alternatives may be allowed, 
only one of which is chosen. Thus is performance directed. 

But within these directions the performance is modified in still 
another way, according to the degree of power exercised, by for¬ 
bearance. The human will has the faculty, unique among all the 
forces of nature, of limiting its own exercise of power. Other 
natural forces, such as gravity, go to the limit of their power at all 
times: the human will forbears to do this except in moments of 
great stress or emergency. Thus the degree of forbearance is cor¬ 
relative to the degree of power exercised. 

Forbearance may be exercised either in the actions with (non¬ 
human) nature or in transactions with other persons. A farmer 
may forbear to work his horses to their limit, or to drive his tractor 
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at full speed. An employer may refrain from driving the hardest 
possible wage bargain with an employee. Or, a buyer may not 
exercise his full economic power in purchasing materials at the 
lowest possible price. Forbearance is self-restraint in doing. 

Yet it is not wholly voluntary, just because the limits to per¬ 
formance cannot be defined with absolute and invariant precision. 
While many courses of action are clearly prescribed by the rules 
of collective action, questions of reasonableness may arise over 
either the direction of the performance or the degree of power 
exercised. Since the rule of reason is the final rule of valuation 
in collective action, there is also a certain indefinable duty of for¬ 
bearance in collective action. We are under a compulsion to act 
‘^reasonably,” especially regarding the degree of power exercised 
in performance. 

If we extend the application of performance and forbearance 
into judicial decisions of the courts, we immediately come to what 
is known as “reasonable value,” a kind of value which had already 
been coming into the common law. Performance, moderated by 
forbearance, then, is an “act” with a limited degree of power. 

Avoidance, as different from “omission,” is a choice between 
alternatives. It is not a total omission, but a preference of one act, 
or performance, over the alternative act or performance. 

In place of accepting the “free competitive value” of a com¬ 
modity, or adhering to the cost of production doctrine of nine¬ 
teenth century economists, we arrive at “reasonable value” through 
performance, forbearance, and avoidance. The trend in economic 
history is no longer the old laissez faire, or “let alone,” in human 
activity. Now it is becoming evident that the choice lies in the 
degree of power of an individual confronted with choosing an 
alternative—a double choice which is the all-inclusive founda¬ 
tion of modern economics. 

We now can turn to the different kinds of collective action and 
their different degrees of control over the performances, forbear¬ 
ances, and avoidances of individual action. The different kinds 
may be grouped according to the kinds of pressure, influence, or 
sanctions, which any one may use, as moral power, economic 
power, or physical power. An ecclesiastical organization, since the 
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time of the separation of church and state, has neither physical 
power over the bodies of individuals nor economic power over their 
opportunities of earning a living or getting rich. Churches, in this 
country, for nearly two centuries, have had only the moral power 
of persuasion. In other countries, such as Spain, we lived to see a 
civil war fought largely on the issue of trying to deprive the 
church and the nobility of their economic power as owners of large 
estates and possessors of the sovereign physical power of taxation. 

These distinctions of kind of power, as moral, economic, or 
physical, run immediately into differences in degree of power, 
meaning by degree the intensity of the inducement, or pressure, 
upon the will of the individual towards a particular performance, 
forbearance, or avoidance, ranging from mere friendly advice to 
fear of loss of livelihood, fear of violence or imprisonment, or even 
death. The degree of resistance by individuals differs, as is well 
recognized, according to differences in character or personality, 
and the circumstances of time and place.^ 

All organizations must act through individuals who are entrusted 
with authority to give direction to the combined force of the col¬ 
lective action. They are the ‘‘officials” of the organization. The 
simplified formula of their relation to individuals is that of an 
appeal from one individual, a plaintiff, to use the collective force 
against another individual, a defendant, who is alleged to have 
acted or is about to act contrary to the working rules of the or¬ 
ganization. In the ecclesiastical organization this is a trial for 
heresy; in an economic organization, such as a stock exchange or a 
labor union, it is a trial for unfair acts or practices in getting a 
living or getting rich; in a sovereign organization it is a trial for 
any act or practice alleged to be unjust or unfair according to 
whatever ethical rules the sovereign organization imposes on indi¬ 
viduals by physical force at the time. 

Organized in this way, each kind of collective action is a gov¬ 
ernment, differing in the kind of “sanctions” employed to bring 
the individual into conformity with the rules, as the moral sanc¬ 
tions of opinion, the economic sanctions of deprivation of prop¬ 
erty, or the bodily sanctions of physical force. 

* See “Degrees of Power,” p. 170. 
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Since the bodily sanctions are, for most people, the most ex¬ 
treme of all, the collective activity that attempts to monopolize 
physical force is known as sovereignty, and the officials who direct 
its use are sovereigns. In the American system they are collec¬ 
tively the politicians, including the legislature, the executive, and 
the judiciary. 

But sovereignty is inseparable from property. It is the sanctions 
of sovereignty that make property what it is for the time being 
in any country, because physical force, or violence, is the last and 
final appeal when the other sanctions are deemed inadequate to 
control individuals. Economic science, in England and America, 
began with the separation of property from sovereignty, on the 
assumption that private property was a natural, primordial right 
of individuals, independent of sovereignty which might artificially 
and unjustly interfere with it. But this was a substitution of jus¬ 
tification for fact, as is often the method of argument in eco¬ 
nomics and politics. Property rights were justified on the ground 
that the object of property was a product of labor, and belonged, 
therefore, by right to him who had embodied his labor in it by 
giving to nature’s materials the quality of usefulness. Having this 
natural right of ownership of his own product, he had the right 
to exchange it for the products of other laborers. His product thus 
obtained ^'exchange value,” which was the quantity of other 
products which he could obtain in exchange. If his product was 
a pair of shoes, its exchange value would be a bushel of wheat or 
two bushels of wheat, or any quantity of anything else which he 
could command in exchange for the shoes at the time. 

This was the simplified formula with which economic science 
started at the hands of the nineteenth century economists, and 
it is the formula followed by traditional economists down to the 
present day. “Goods exchange for goods,” and if there are grave 
complexities that get into the process, these are eliminated as 
irrelevant, because the real thing that everyone is concerned 
about is the quantity of other goods which one can get in exchange 
for his own goods. 

But if we examine the formula in the light of present-day eco¬ 
nomics, we find that it does not fit a credit-and-debit economy 
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where performance is measured by a unit of account. This failure 
to fit is the source of hundreds of misunderstandings in the 
variety of remedies proposed or experimented upon for overcom¬ 
ing the economic maladjustments of the present time. Also the 
simple formula of goods exchanging for goods does not fit, because 
goods are sold for money at prices measured by the amount of 
money at whatever prices happen to be current or manipulated. 
And even this money is not metallic or paper money—it is bank 
credit enforced by sovereignty in enforcing the performance of 
contracts.^ 

^ See “Credit Administration,** pp. 239-260. 
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TRANSACTIONS 


Private property, owned by individuals for executing the will 
of the owner, was assumed and taken for granted, without inves¬ 
tigation, by the ninteenth century economists. The kind of prop¬ 
erty with which they were familiar was ‘'corporeak^ property, the 
rights of ownership of lands and physical commodities, which were 
the products of labor. Their buying and selling was merely a 
^Voluntary exchange” of one item of physical property for an¬ 
other item. 

But the incoming of joint stock corporations, labor unions, and 
universal suffrage without property qualifications, changed the 
legal foundations of economics. Corporations now began to own the 
bulk of corporeal property as valued on the markets, and indi¬ 
viduals owned the stocks and bonds of the corporations. Laborers, 
backed by the new universal suffrage, obtained legal rights to 
organize and bargain collectively with corporations and indi¬ 
vidual owners. Political parties became the organizations through 
which these legal foundations of economics were maintained or 
changed. 

In this process three types of transactions may be distinguished 
instead of the one type of voluntary exchange of physical com¬ 
modities by individuals. These are the rationing transactions by 
the ‘‘policy-makers” of the organization—boards of directors of 
corporations, or similar directors of labor unions and adminis¬ 
trative political governments—in laying down working rules; the 
managerial transactions between superiors and inferiors, mainly 
wage earners and salary earners in the production of wealth; the 
bargaining transactions on the markets which transfer ownerships 
of corporeal property and the new kinds of incorporeal and in¬ 
tangible property of bonds and stocks of corporations. 

[+ 3 ] 
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All of these varieties of transactions are in operation at the 
same time, and the problem is not the total elimination of any 
one kind, but the balance among the three in the processes of 
economic activity. The latest to come historically into prominence 
were the bargaining transactions; the most ancient were the 
managerial transactions. Rationing transactions, which are also of 
ancient origin, have latterly become of major importance through 
the activities of corporations, unions, and governments. 

The free bargaining transactions among individuals were the 
legal foundations of the early science of economics. But exactly 
what it was that the bargainers “exchanged’’ in these transactions 
was not made clear at the hands of the economists. There de¬ 
veloped a double meaning of the word “commodities”: a pro¬ 
prietary meaning, intended by the courts, of the acquisition and 
alienation of ownership; and a technological meaning, used by 
the economists, for the production, transportation, and physical 
delivery of the thing owned. The proprietary meaning was assets, 
the legal capacity to pay debts and taxes which were known as 
liabilities. The technological meaning was wealth, the product of 
labor, and the enjoyment of consumers. 

That the two meanings of wealth and assets were widely sepa¬ 
rated became evident at times, but did not become the main 
political and economic issue until after the widest of all separa¬ 
tions, which began in the year 1929. 

The ownership meaning had become the foundation of the credit 
system and its method of creating credit money in place of metal¬ 
lic money, by the businessmen and the banks. This ownership 
meaning had been working itself into economics by decisions of 
the courts in enforcing contracts, and, therefore, had become 
dominant over the technological meanings of the economists. For 
example, I deliver to you a horse, you deliver the money. It is an 
exchange. But I may not own the horse. You may not own the 
money. Only the owner of the horse can sell it and give legal 
title. The owner of money is different, however. A thief can give, 
under certain circumstances, a legal title to the money which he 
has stolen and with which he pretends to buy a horse. Money 
becomes a privileged kind of asset. It alone pays taxes and debts. 
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For this reason everybody tries to get the ownership of money. It 
cannot be taken even by its rightful owner if the payee accepted 
it in good faith, even from a thief who had stolen it. 

It is not even the owner or a thief who transfers the ownership 
of property and gives a good title of ownership. It is sovereignty, 
the law of the land, as worked out by court decisions through 
the centuries in the form of the ‘‘common law.” Business economics 
has more or less clearly distinguished between a “transaction” 
and an “exchange.” This conforms to the distinction made in 
courts of law, which, after all, are closer to business practices every 
day than are the economists. A bargaining transaction is the 
negotiations and agreement which transfer ownerships under the 
“operation of law.” An “exchange” is reduced to the mechanical 
and labor process that physically delivers the object under com¬ 
mands of the owner. 

The accepted formula of early economists that “goods exchange 
for goods” fits only a primitive “barter economy.” They omitted 
the bank credit system and the decisions of courts. Shoes are not 
exchanged for wheat, but both shoes and wheat are today sold for 
a checking account at a bank, known as a “bank deposit.” Even 
bank “deposit” is a misnomer. It is a bank debt owed by the bank, 
payable on demand to the “depositor” who, in turn, is not a 
depositor, but a creditor. By drawing a check on that account he 
who has sold the shoes in “exchange” for somebody else’s check on 
a bank goes out into other markets and buys with his own check 
whatever he wishes and can command in exchange. The banking 
and credit system of the world has destroyed the simplified barter 
economy of traditional economics. “Goods” do not exchange for 
“goods”; they are generally sold for a checking account, which is 
a creditor-debtor relation of contracts enforced by the courts. 

The obsolete formula of a barter economy stumbled on this 
double meaning of the word “commodity”—the double meaning 
of ownership and the thing owned—assets and wealth. When the 
manufacturer sells his shoes, or the farmer sells his wheat, it 
becomes a “commodity,” meaning anything that is bought and 
sold. But he does not sell the shoes, he alienates his ownership of 
the shoes, and he does not sell the wheat, he transfers its ownership. 
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The term “price’’ thus also has a double meaning. It meant, in 
ordinary language, the amount of physical money paid for a 
physical thing, as the price of a pair of shoes or a bushel of wheat. 
But it means, in the legal economics of the courts, the “considera¬ 
tion,” that is, the service which the owner of the money rendered 
to the owner of the shoes by alienating his ownership of money in 
consideration of the service rendered by alienation of the owner¬ 
ship of the shoes. Each owner alienates his ownership, and each 
owner acquires another ownership. Prices are paid, not for physi¬ 
cal objects, but for ownership of those objects. 

This is a hard saying, and not ordinary language. For example, 
I buy a pair of shoes for five dollars. I physically transfer five 
dollars, and the merchant physically hands me the shoes. The 
price of the shoes is five dollars in actual money. This is so-called 
“common sense.” But it is much more important that I go away 
with the ownership of the shoes, and the merchant goes to the 
bank with the ownership of the money and transfers its owner¬ 
ship to the bank. There has been the alienation and acquisition 
of two ownerships. Critical economists have declared that ours 
is an “acquisitive” economy and not a “producing economy.” It is 
both. It is also an “alienation economy.” We acquire ownership 
of money by alienating ownership of things that are produced. 

When the merchant sells his shoes to me in exchange for a bank 
check, which is approximately nine-tenths of modern money, he 
does not get merely a piece of paper, he gets lawful ownership 
of a debt owed by my banker to me as a depositor, and I transfer 
to the merchant my ownership of that much of my deposits at the 
bank. That banker’s debt, owed to me and now owed to the 
merchant, was, strangely enough, also considered to be a “com¬ 
modity” like the wheat or shoes, simply because it also could be 
bought and sold. 

This remarkable fact by which a debt becomes a “commodity,” 
like wheat or shoes, is an invention of the lawyers and courts, 
beginning only as late as the seventeenth century in England, but 
continuing to the present day by new additions under the general 
name “negotiability,” and the debt owned by the creditor of the 
bank is a “negotiable instrument,” not wheat or shoes. It serves 
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as money, or general purchasing power, and modern “money” is 
mainly negotiable debts owed by bankers. The barter economy 
knew nothing of such a “commodity” as bankers' debts, but the 
early economists treated these negotiable instruments as if they 
were wheat and shoes, although they were not the products of 
labor, but were the products of sovereignty. 

There was another kind of commodity, the “precious metals,” 
which were a product of labor, like shoes and wheat. The early 
economists carried their formula of a barter economy over to the 
exchange value of the precious metals, gold or silver, which were 
also commodities. But there is a difference between “bullion” and 
“coin.” Bullion is a commodity, but coin is lawful money, made 
so by sovereigns as the means of paying debts, both the com¬ 
pulsory debts of taxes owed to the sovereign and the voluntary 
debts owed to individuals whose payment was also compulsorily 
enforced by the courts. Coin and bullion were eventually made 
equivalent in value by “free and unlimited” coinage, whereby the 
owner of bullion could convert it into lawful money without ex¬ 
pense to himself but at the expense of the government. Silver was 
“demonetized” in some countries and not in others, which meant 
that silver was reduced to a commodity and could not be con¬ 
verted, without expense or in unlimited quantities, into lawful 
money that would pay debts enforced by sovereignty. Finally, gold 
itself is substantially demonetized in all countries by withdrawing 
from individuals the privilege of “free and unlimited coinage.” 
Governments become even the sole and monopolistic owners of 
gold bullion, and do not bother to coin it. The American govern¬ 
ment owns more than half of the world's supply, which it locks 
up underground and issues “certificates” of ownership, which are 
themselves legal tender. Governments buy and sell gold bullion at 
prices stated in terms of something else. That “something else,” 
strangely enough, is not metallic money, and is not paper money 
nor even bank checks. It is a “money of account,” meaning, 
thereby, a “unit of account” on the books, the dollar, or the franc, 
established by law as legal tender in payment of debts. It meas¬ 
ures the amount of metallic bullion as well as the amount of paper 
money, of bank debts, and of all debts and the monetary value 
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of all commodities. This unit of account is maintained by custom 
and law, in the language of weight of gold or silver coin, although 
the metal itself has long since been taken out of circulation. 

These highly complicated interferences with the simplified barter 
economy may be summarized in the distinction between a trans¬ 
action and an exchange, A bargaining transaction is a double 
transfer of ownerships. The word “exchange’' had, and continues 
to have, the double meaning of the legal transfers of ownership 
and the labor transfer of things owned. A bargaining transaction, 
as readily understood in business affairs, is the legal transfer of 
two ownerships, to be followed by two physical transfers of the 
things owned, whether the “thing” be a physical object like shoes 
and wheat, or a negotiable debt, like a bank check or a govern¬ 
ment debt. 

The physical and labor transfers have come to be comprehended 
in modern economics under the name of managerial transactions, 
while the legal transfers are the bargaining transactions and the 
rationing transactions. Bargaining transactions transfer owner¬ 
ships in the familiar open or free markets; the terms of the trans¬ 
fers, including both price and the amounts to be sold, are arrived 
at by negotiation. Rationing transactions transfer ownerships 
where either the quantity or the price, or both, are determined by 
some authorized superior power. Ownerships are transferred by 
rationing in two principal fields: in the controlled markets of 
dictatorships and now in wartime economies; and within the inte¬ 
grated industrial concerns or combinations where ownerships of 
goods or services pass from one company to another without 
market bids. 

Historically, bargaining transactions come latest, but for con¬ 
venience, we consider them first. According to economists, a 
“market” consists of a number of “exchangers” making offers and 
bids to each other for the physical delivery of commodities. But, 
according to lawful economics these “exchangers” are sellers for 
money and buyers with money, and the accurate name of their 
dealings is alienation and acquisition of the two ownerships. This 
ownership is “property,” meaning the “rights” of property. They 
are alienating and acquiring property rights in a commodity. What 
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they offer to sell and buy are the ownerships of the commodities, 
and not directly the objects owned. Ajter they have acquired 
ownership, then they are in position to do as they lawfully please 
with the objects which they now legally own. But, according to 
legal economics, the owners of the wheat or pigs, for example, or 
even of one’s own labor, offer to sell their ownerships, and the 
buyers are owners of gold or owners of bank debts (deposits) 
payable on demand, who offer to sell their ownerships of gold or 
of bankers’ negotiable debts to the sellers in consideration of the 
release of their ownerships of wheat, pigs, or labor. Owners offer 
to alienate their ownerships through exchange. 

If we further examine the word “commodity,” as used by econo¬ 
mists and common sense, we can see these two meanings before 
us every day. A commodity is not merely a physical thing like a 
horse, or an automobile, or a loaf of bread. It is also the lawful 
ownership of the horse, automobile, or bread. Of what use is an 
automobile to me if I steal it? I can, indeed, use it at seventy 
miles per hour, but I have my eye on sovereignty in the shape of 
every policeman ahead, or on the sheriffs and deputies who are 
following and lawfully shooting at me or at my rubber tires. All 
this is done to me because I have not acquired ownership by 
previously inducing the lawful owner willingly to alienate his 
ownership to me. I might have bought the use of the car without 
acquiring its ownership, as when I rent a car. This use also is a 
“commodity,” but with a legal time limit, whereas if I bought the 
car, there is no time limit except my own will and the wearing 
out of the car. It is sovereignty that makes things lawfully useful. 

It was not until recent years that the Federal Reserve Board 
recognized, in its statistics, that the demand and supply of money 
in the United States is the demand and supply of ownerships in 
this country. The Board introduced the item of ‘"earmarked” gold, 
to indicate metallic money owned abroad and not entering into 
the supply of gold on the American markets. It is physically here, 
but not legally nor economically here. 

One of the legal technicalities of economic significance is what 
may be named the negotiational psychology of the law, by means 
of which the intentions of the participants are discovered. These 
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intentions may require actual investigation in cases of criminal 
law, usually by circumstantial evidence, but in cases of proprietary 
law it is sufficient to read into the minds of bargaining participants 
the intention to do what was right and lawful under the circum¬ 
stances of time and place, as similar participants who were lawful 
men would have intended to do. This comparative behavioristic 
psychology is investigated or assumed under the name of custom, 
or usage. 

When we reduce all of the prospective buyers and sellers upon 
a given market fo those who participate in one bargaining trans¬ 
action as our smallest unit of investigation, then they are the 
^‘best’’ two buyers and the ^^best’’ two sellers, meaning the two 
buyers who offer the highest prices and the two sellers who offer 
to accept the lowest prices, in consideration of transfers of owner¬ 
ship. All others are, for the moment, excluded as ‘‘potential” com¬ 
petitors. The best two sellers are those able to sell at the lowest 
price. They compete for choice of alternatives offered by the 
best two buyers, those able to buy at the highest prices, while, in 
turn, the best two buyers are competing for choice of alternatives 
offered by the best two sellers. The actual transfer of ownership 
by sovereignty, in that one transaction, is made by reading “pur¬ 
pose” or “intention” into the minds of one actual buyer and one 
actual seller. When they are “off the market,” by “closing the 
negotiations,” then, for the next transaction, the best pair of those 
who were potential now become actual, until all are off the market. 

Thus, instead of the “exchange” of physical things between two 
parties as contemplated in the former physical economics, there 
are five parties, all of whom are “potential” and then they are 
successively “actual” participants in the lawful alienation and 
acquisition of ownerships. I use the term “futurity” instead of the 
physical term “potential.” Consequently there are four expectant 
economic relations on the market. There are two expectant buyers 
who are competitors, and two expectant sellers who are com¬ 
petitors. But the two buyers are offering opportunities to sell for 
the two sellers; and the two sellers are offering opportunities to 
buy for the two buyers. Then the actual seller and actual buyer, 
whose intentions lead sovereignty actually to transfer ownerships 
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at a price or ‘‘consideration,” are the two who actually close the 
negotiations by agreeing upon the terms of the transaction. But 
throughout the negotiations, there is a future judge ready to issue 
commands to any of the buyers or sellers in the name of sov¬ 
ereignty, if any dispute arises. Eventually there is a future Su¬ 
preme Court to which appeal may be made on any alleged act of 
injustice by the trial court, or by the legislature or executive which 
has given directions to the trial court. 

In order to make visible this complex relationship in one hypo¬ 
thetical transaction of five parties we may construct a formula 
somewhat as follows: 


Trial Judge—Supreme Court 


B 

B’ 

buyers 

$100 

$ 90 


S 

S' 

sellers 

$110 

$120 



In this one supposed transaction there are four possible grounds 
of dispute regarding the transfers of ownership by those who may 
turn out to be the actual seller and buyer, and each of these dis¬ 
putes may finally be decided by the Supreme Court, and there¬ 
after taken for granted, that is, “customary.” 

First is the issue of competition, as to whether the competitors 
have acted fairly toward each other. 

Second is the issue of equal opportunity, as to whether the actual 
buyer discriminates unfairly between the sellers, or the actual 
seller discriminates unfairly between the buyers, by charging or 
paying different prices under similar circumstances. 

Third is the issue of bargaining power, as to whether the price, 
or consideration, agreed upon by the actual buyer and seller was 
determined with or without duress, coercion, unfair competition, 
or unequal opportunity, known as a fair or reasonable price or 
value. These, as we have said, are treated technically as the “law 
of fair and unfair competition.” 

Fourth is the constitutional issue of ''due process of law,” which 
might be named the due “operation of law,” as to whether the trial 



52 ] Economic Activity 

court, the executive, or legislature, unjustifiably deprived any one 
of the participants of his liberty or property. 

The issues over these four relations involved in the transfers 
of ownership are all inextricably dependent on each other, such 
that a change in one will probably change the other three. 

Thus the unit of investigation in economics is not an individual, 
it is a transaction involving, in this bargaining transaction, five 
individuals. This complicated transaction is short-circuited by 
economists and laymen who call it an ^^exchange.” The difference 
is between individualistic economics and institutional economics, 
and between static economics and dynamic economics. The in¬ 
dividual is important enough, but economic science investigates 
what he is conjronted with and what he does in getting a living 
and getting rich by transfers of ownership. He is confronted by 
sovereignty which does the creating and transferring of owner¬ 
ships. Sovereignty imposes the duties of avoidance and forbearance 
which create ownership, and the duties of performance and pay¬ 
ment which transfer ownerships. The individual is confronted by 
competitors who are trying to take from him his living or riches 
by fair or unfair methods. He is confronted by discriminations 
which may unfairly deprive him of equal opportunity with others 
in getting a living or getting rich. He is confronted by the bar¬ 
gaining power of others compared with his own bargaining power. 
He is tied into an expected repetition of transactions within which 
he must find as much liberty and property as he can. 

Finally, the closing of the negotiations between the actual buyer 
and actual seller creates two lawful debts, a debt of performance 
owed by the seller and a debt of payment owed by the buyer. The 
seller is under obligation to deliver the commodity to the buyer at 
a certain place within a specified time. The buyer is under similar 
obligation to make the payment immediately or at a future desig¬ 
nated place and time. 

These debts of payment also can be bought and sold, on what 
is known as the ‘^money market” or the “capital market.” Indeed 
it may rightly be said, as it has been said in effect, that the great¬ 
est of all inventions in the field of economics was the discovery 
that a debt could be bought and sold like a physical commodity. 
Debts were originally only debts of honor or a personal obligation, 
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not imposed by sovereignty, and it seemed at that time to be 
preposterous that such a moral or personal duty could be sold by 
the creditor to a stranger, just as it now would seem preposterous 
to sell to a stranger a woman^s promise to marry. That was the 
very prejudice which lawyers had to overcome when they invented 
the “negotiability” of debts in the seventeenth century. The 
nobility, indeed, did claim that their debts were not merchants^ 
debts but were debts of honor which could not be sold to strangers. 
The matter was settled nearly two hundred years ago in Eng¬ 
land, when the court refused to listen to a grandee who argued that 
he was not a merchant. 

Thus, besides the four grounds of dispute in bargaining trans¬ 
actions, there are four economic facts which are inseparable, 
namely, transfers of ownership by sovereignty, the monetary prices 
to be paid in acquiring ownerships, and the two debts of per¬ 
formance and payment created by the transaction. These debts 
may be named “rules of action” or “working rules” agreed upon 
by the participants and enforceable by the courts in case of dis¬ 
pute. Each participant must arrange his business so as to fulfill 
his debts of performance and payment when due. These four facts 
constitute the modern credit system, the foundation of capitalism. 
Briefly, they are alienations, prices, debts, performances, and pay¬ 
ments, inseparately tied together in a bargaining transaction. 

In point of time sequence, the bargaining transaction has 
three stages: first, the negotiations, which are closed when the 
agreement on intentions is reached; then the contract or “com¬ 
mitment,” which imposes the obligations of performance and pay¬ 
ment upon the parties in future time; finally the administration or 
performance of the obligations agreed upon, which, when com¬ 
pleted by both parties, closes the transaction. 

In point of time duration, bargaining transactions are cash, 
short-time and long-time transactions. In cash transactions the 
negotiations, the transaction, and the performance and payment 
are all begun and closed together, without a measurable interval 
of time. In the short-time and long-time debts of hours, days, and 
years there are measurable lapses of time between the closing of 
the negotiations which originate the transaction and the final 
closing of the transaction itself by execution of the duties of per- 
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formance and payment, during which lapse of time interest is paid. 

The kinds of debts, above mentioned, are simply economic duties 
arising at law from the acquisition of ownerships. The fulfillment 
of these duties is effected by an entirely different transaction, 
which, in recent time, has come to be known as a managerial 
transaction, such as the dealings between a foreman and a laborer, 
a master and servant. This also has a legal foundation. Before 
a managerial transaction can lawfully be carried through, legal 
ownership must be obtained. This is obtained by lawful bargaining 
transactions. With legal ownership thus obtained, the owner has 
the legal power to issue commands and require obedience of 
laborers. While the law of bargaining transactions sets up an 
ethical ideal of persuasion between individuals who are equally 
free, the law of managerial transactions rests on the legal right of 
the owner to issue commands to laborers and on the correlative 
duty of obedience by the laborers to the commands of owners. 

This is because the law of managerial transactions runs back 
into antiquity beyond the law of bargaining transactions, which, 
in our jurisprudence, has a history of only about three hundred 
years. The law of managerial transactions is plainly a law of in¬ 
equality compared with the assumptions of equality in bargaining 
transactions. The present day assumption is that when the free 
laborer enters upon the premises of the owner, not as a visitor or 
a thief, but with the joint intention of owner and laborer to be¬ 
come a producer of wealth, he thereby accepts the obligation to 
obey the commands of the owner, delegated perhaps to foremen. 
He is, in law, a “servant,"’ as was literally the servus or slave. But 
he differs from the slave in that the court will not compel him to 
work, that is, will not compel him to fulfill his obligation of con¬ 
tract, because he has now acquired both the right to run away 
from his job without penalty, and the right to refuse to enter upon 
the premises without a previous understanding of what the job 
will be. 

It is these rights to withhold his services that give to him bar¬ 
gaining power. They were denied, in the American history of 
slavery, by the Dred Scott decision of the Supreme Court (1857), 
but reversed by the Civil War and the Thirteenth and Fourteenth 
Amendments to the Constitution. But there still remain, during 
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the period of time while the laborer is on the premises of the 
owner, the ancient obligations arising from the law of command 
and obedience. This is violated by the ^‘sit-down'’ stike. The owner 
is free to “hire and fire” at will, an economic inducement, and the 
laborer is free to serve or quit at will, the reciprocal economic 
inducement. These are the preceding bargaining transactions. But 
these do not give him freedom while he is on the owner's premises. 

By this law of managerial transactions the seller of property 
rights is placed in a position to fulfill his duty of perjormance, 
and the buyer his duty of payment, by “hiring and firing” laborers 
and by commanding their obedience. 

Rationing transactions, the third type of transactions, are even 
more primitive than bargaining and managerial transactions. They 
were the decrees of sovereignty apportioning among subordinates, 
without their consent, and without bargaining, which in recent 
times would be bribery, the benefits and burdens of the joint pro¬ 
duction of wealth by the joint action of all producers of wealth. 
The historical example is taxation, and a modern example is taxa¬ 
tion for the support of education. The burden of taxes is appor¬ 
tioned by sovereignty without consent or bargaining on the part of 
individual taxpayers. So with the children who are sent to school 
by commands of sovereignty. The parents, without their individual 
consent or bargaining, are deprived of their physical control over 
their children during specified hours, days, and ages. A fascist or 
communist dictatorship extends this economics of domestic law to 
all the transactions of economics. IModern totalitarianism is ration¬ 
ing transactions imposed by those in power, the “superiors,” upon 
those deprived of power, the “inferiors.” 

A fiction has long prevailed that in countries of legislative 
sovereignty these same taxpayers and parents have given their 
consent through their representatives in the legislature. But tax¬ 
payers and parents have not individually or voluntarily given their 
consent, as they are supposed to do in bargaining transactions. The 
false analogy is a confusion of collective action with individual 
action. Sovereignty is the collective action which has monopolized 
powers extending to violence, and there cannot be found any indi¬ 
vidual taxpayer or parent who by bargaining has consented to be 
compelled by threat of violence to pay the specified taxes or give 
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up the specified control of his children. If he tried to bargain with 
the policeman, one or both would go to jail on a charge of bribery. 
The appropriate statement, avoiding fictions, is collective action 
in control of individual action. This kind of collective action has, 
by economists and usage, been given the name of “rationing.” But 
we need to know the method by which sovereignty acts in its 
process of rationing. Such activity may be distinguished as ration¬ 
ing transactions. 

Such transactions may be seen in any legislative assembly, 
depending upon the constitutional organization of the legislature. 
The members are arguing, debating, exchanging views, and finally 
closing the negotiations by majority vote. They may, by fictitious 
analogy, be said to be “trading votes,” but they are not lawfully 
alienating or acquiring ownerships as they do in bargaining trans¬ 
actions. Trading votes is lawful negotiation, and not bribery, 
within a legislative assembly. 

Dictatorship is only another and more primitive form of ration¬ 
ing transactions. No dictator can arbitrarily impose his sole will 
upon a nation. He consults his associates, or his monopolistic 
party, or his military chiefs, as to what shall be the particular 
rationing of benefits and burdens among those individuals who 
are subject to this dictatorial form of sovereignty. The rationing 
negotiation is perhaps closed by his one vote instead of by a 
majority vote. And it is probable that a majority vote in a democ¬ 
racy is, at times, as dictatorial over minorities as is the vote of a 
dictator over majorities. Indeed, historical analysis reveals that the 
judicial sovereignty in America was created and is now sustained 
by the combined religious, political, and economic minorities as 
their protection against the democracy of majority rule. 

Interestingly enough these rationing transactions are discover¬ 
able in all collective action, as may be seen in the board of directors 
of a corporation, or in a cooperative association, in making up its 
budget for the coming year. The board apportions, without indi¬ 
vidual consent or bargaining with subordinates, the expected 
benefits and burdens of the concern. The execution of this ration¬ 
ing, within the budget limits, is carried out by means of managerial 
transactions. Collective action in control of individuals becomes 
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a hierarchy of collective action in control of the bargaining, man¬ 
agerial, and rationing transactions of individuals. 

One of the main advantages of the modern large corporations 
is in the elimination of bargaining transactions by enlarging the 
scope of managerial and rationing transactions. It is carried fur¬ 
thest by a so-called “integrated^’ industry. The substance of this 
elimination of bargaining transactions is in the consolidation of 
ownerships with a coordinated legal control by a board of directors 
at the top. In the United States Steel Corporation, a hundred, or 
perhaps several hundred, formerly separate ownerships are con¬ 
solidated under a so-called “holding company,” meaning an owning 
company. Its activity, within its own jurisdiction of ownership, is 
exercised by rationing and managerial transactions. 

Since I make transactions the units of economic science, it is 
well at this point to offer a diagrammatic presentation of the scope 
of transactions. Its detailed application will appear at many points. 
Of course, facts do not thus neatly assort themselves in boxes, but 
the boxes help to arrange our ideas. 

SCOPE OF TRANSACTIONS 


Time Kinds of Transactions Kinds op 

Sequence (status of participants) Economics 



Bargaining 

(Legal 

equals) 

Managerial 
(Legal 
superior & 
inferior) 

Rationing 
(Legal 
superior & 
inferior) 


I. Negotiational 
psychology 
(inducements, inten¬ 
tions, purpose) 

Persuasion 

or 

Coercion 

Command 

and 

Obedience 

Command 

and 

Obedience 

Qualitative 

(not 

measured) 

2. Commitments for 
future action 
(agreement, contracts, 
obligations, rules of 
action) 

Debts of 
Performance 
and 

Payment 

Production 

of 

Wealth 

Distribution 

of 

Wealth 

Qualitative 

(not 

measured) 

3. Execution of the 
commitments 
(administration, man¬ 
agement, sovereignty) 

Prices 

and 

Quantities 

Input 

and 

Output 

Budgets 

Taxes 

Price-fixing 

Wage-fixing 

Qualitative 

(measured) 



Chapter iv 


CAPITALISM 


The hierarchy of collective action has reached different peaks of 
power, the communism of Russia, the fascism of Italy, the national 
socialism of Germany, or the capitalism of the British Empire 
and the United States. We place the United States at the peak of 
capitalism, and summarize its dominant forms of collective action 
as limited liability corporations, labor unions, and political parties. 

Whichever nation is considered, collective action is organized by 
a small number of leaders, scarcely 5 to 10 per cent of the member¬ 
ship. In the United States it is known as “the management” of 
the corporations, the “leaders” of the labor unions, “the machine” 
of the political parties. 

The investigators who have most completely summarized the 
situation in the United States as between the corporations and the 
political parties are the lawyer, A. A. Berle, and the economist, 
Gardiner C. Means, who wrote in the year 1931 as follows: ^ 

The rise of the modern corporation has brought a concentration of 
economic power which can cope on equal terms with the modern 
state—economic power versus political power, each strong in its own 
field. The state seeks in some aspects to regulate the corporation, 
while the corporation, steadily becoming more powerful, seeks inde¬ 
pendence and not infrequently endeavors to avail itself, through in¬ 
direct influence, of governmental power. Not impossibly the economic 
organism, now typified by the corporation, may win equality with the 
state and perhaps even supersede it as the dominant institution of 

' Encyclopedia of the Social Sciences, New York, The Macmillan Co., 1931, 
Vol. IV, p. 423. Copyright, 1931, by The Macmillan Company. Similarly at a 
later date, A A. Berle and G. C. Means, Modern Corporation and Private Prop- 
erty, New York, The Macmillan Co., 1932, p. 357. 
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social organization. The law of corporations, accordingly, might well 
be considered as a potential constitutional law for the new economic 
state; while business practise assumes many of the aspects of adminis¬ 
trative government. 

These authors speak of '‘the modern state” as "political power.” 
But if we consider the state as an activity rather than an ab¬ 
straction, then it is the collective action of political parties in 
control of physical force; and the political parties themselves are 
the management of the physical force of sovereignty which bestows 
the rights of existence on corporations and labor unions. Economic 
power grows out of the exercise of these privileges of incorporation 
or organization. The totalitarian nations have suppressed or sub¬ 
ordinated by physical force the former self-governing corporations, 
labor unions, and political parties, but in the United States the 
threefold economic activity of these forms of collective action is 
becoming the dominant aspect of capitalism at its peak. 

The other kind of capitalistic action, the cartel ^ is similar to a 
stock exchange or a labor union. Tts purpose is the regulation of 
output and the activities of its members, including collective 
bargaining with labor unions. The cartel has no stockholders or 
bondholders. In this, it differs from the joint-stock corporation. 
The cartel may be an agreement between corporations to restrict 
output; ^ but the corporation is a creditor-debtor organization for 
the conduct of business, the debtors being stockholders with limited 
liability, the creditors being bondholders. 

The creditor-debtor relationship is strategic in making the 
modern corporation dominant, with this "limited liability” of the 
stockholder. While he is the debtor of the corporation, the share 
holder is not liable for the debts of the corporation, beyond losing 
the amounts already paid for shares of stock. In this respect he is 
like a bondholder. The partner, or individual, in the older forms 
of organization with unlimited liability, was liable, in case of 

^ See A. A. Berle and G. C. Means, Modern Corporation and Private Prop- 
erty. New York, The Macmillan Co., 1932, Chap. I, pp. 13-1S. 

^See my report, written in 1904, on Regulation and Restriction of Output, 
Eleventh Special Report of the U. S. Commissioner of Labor (1904), H. R. Docu¬ 
ment No. 7S4, 58th Congress, 2d Session; also testimony of Thurman Arnold 
before Senate Committee on Cartels, in newspapers, March 26, 1942. 
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bankruptcy, to lose all his property, including that not invested in 
the corporation. 

These limited liability corporations were not opposed by Adam 
Smith and the other classical economists, because such corpora¬ 
tions were created for the production of wealth and the conduct of 
business. But the modern great size of many of these corporations, 
including railway, telegraph and telephone, banking, merchandis¬ 
ing, under control of ''the management” with limited liability, has 
developed them into the equivalent of cartels for the restriction 
of output, as well as corporations for the production of wealth. 

It is to counteract these activities of cartels and corporations 
for regulation of output and restraint of trade that the American 
states and the federal government have established the new admin¬ 
istrative commissions, culminating in the Federal Securities and 
Exchange Commission. 

It is also these huge creditor-debtor corporations that have 
changed the meanings of old terms in the sciences of economics, 
such as "profit” and "interest,” and have brought in new terms 
such as "venture” capital and "investment” capital. 

"Venture capital” is the shares of stock with limited liability, 
and gives to its owners control of the corporation by election of 
"the management,” and such risky returns of income as have the 
name of dividends, the now dominant meaning of "profit.” 

"Investment capital” is the corporate bonds, which are legal 
contracts between bondholders and stockholders, the bondholders 
expecting a more secure income in terms of money, known as 
"interest,” enforced by the courts. 

Formerly, no clear distinction existed between profit and inter¬ 
est, but now profit is the reward obtained by "management” for 
the stockholders, seldom reaching, on the average, more than a 
margin of 6 per cent of the total corporate income, and falling to 
zero, or loss instead of profit} Evidently, the shares of stock, or 
venture capital, are owned, not because they yield interest, but 
because they yield control of the corporation, and, indeed, control 
of the whole capitalist system, including control of the inteiest 
paid to bondholders and the wages paid to laborers. 

‘ See my calculations in Institutional Economics^ p. 560 ff. 
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This means that such former terms in economic science as 
^‘active’' and ^'passive,” “dynamic” and “static,” are now separated 
in the capitalist system. The active or dynamic participants are 
the stockholders and management; the passive or static partici¬ 
pants are the bondholders who are the investors. Here also is the 
great opportunity for manipulation, known as “financial capital¬ 
ism” as described by Berle and Means in 1931, the kind of 
finance that precipitated the collapse of the system in 1929. 

The significance of the foregoing distinctions, newly developed 
under capitalism, is in contrast with the totalitarian governments, 
which have taken over the “cartellization” activities of regulating 
output, of fixing prices and wages, and of controlling credit and 
foreign exchange. In doing so they have eliminated the capitalistic 
self-governing corporations, labor unions, and political parties, so 
that what remains of “capitalism” is found in a nation like the 
United States, which is struggling against complete totalitarianism 
in order to preserve its corporations, labor unions, and political 
parties, in spite of their own excesses, through the method of 
administrative commissions. 

The term “financial capitalism” is used to indicate a third stage 
of the capitalist system. It followed “merchant capitalism” and 
“industrial capitalism.” The above three terms indicate, not clear- 
cut historical divisions between one and the other, but indicate the 
relative predominance of the merchant, the industrialist, or the 
banker in the evolution of capitalism. These three stages all exist 
at the same time in different American industries, but their his¬ 
torical development grows out of the capitalistic evolution of 
western civilization. 

First was the stage of discovery of new lands and new markets 
pioneered by the “merchant adventurers,” but with simple and 
crude tools and hand processes. Second was the stage of scientific 
invention and technology when the steam engine, electricity, gaso¬ 
line, and machinery of all kinds were being utilized to produce, 
on the large scale of so-called “mass production,” the huge quanti¬ 
ties of products to be shipped to the previously expanded markets. 
Third was the stage that followed the “closing of the frontier” 
against further expansion, the period of world-wide market 
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scarcity, when mass production had to be curtailed in order to 
maintain both prices and the values of the investments needed to 
finance the amazing scientific inventions for overproduction be¬ 
yond demand in this new age of mechanical power. This latter 
financial stage is as yet incomplete in the case of American 
farmers, who still remain in the merchant-capitalist stage. 

The beginning of the twentieth century (1900) brought a great 
legal invention, the “holding company/’ that made possible the 
financial capitalism in the United States, which expanded and 
then collapsed in 1929. The holding company was invented in the 
offices of my lawyer friend, James B. Dill, in the financial district 
of New York. The problem of Dill’s clients, the great financiers 
J. P. Morgan and partners, was how to eliminate Andrew Carnegie, 
the outstanding industrial capitalist, from competing with Mor¬ 
gan’s steel industry in the United States, yet without violating 
the antitrust laws. Dill devised the holding company for the use 
of J. P. Morgan & Co., and induced the legislature of New Jersey 
to legalize it. Corporations had previously, indeed, bought and 
owned the stocks of other corporations, for the purpose of invest¬ 
ment of their own surplus savings not immediately useful in 
expanding their own business. But Dill invented the scheme of 
expanding these investment holdings into control holdings of 
competing corporations without the expenditure of any additional 
cash by the holding company. The holding company thereby be¬ 
came the financial company. The invention consisted in creating 
shares of stock of the holding company, with the familiar limited 
liability, and then exchanging these created shares for at least a 
majority of the shares of each of the industrial corporations in 
order to vote the stock and elect the board of directors of each 
industrial corporation by the management of the financial com¬ 
pany. The scheme, as was intended by the Morgan company, 
brought under the management of the financial corporations, 
organized as the holding company, all the competitors of the 
Carnegie company. 

But Carnegie demanded cash, or its equivalent, if he were to 
accept the “dismissal wage” which would eliminate him from the 
steel industry. This cash equivalent was, therefore, arranged in 
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the form of bonds, to be sold to the general public, obligating the 
holding company to pay future cash upon termination of the 
bonds. The bonds became, in fact, an obligation of the entire steel 
industry to Carnegie. It was estimated and reported afterwards 
that Carnegie was paid three hundred million dollars in bonds for 
his properties whose cost of reproduction was estimated not to 
exceed seventy-five million dollars. Since these are estimates, they 
indicate the “order of magnitude’’ rather than the exact measure¬ 
ments. And this was somewhat the order of magnitude in the ex¬ 
change of holding company stock for the industrial corporation 
stock, a ratio, in some cases, of three shares of holding stock for 
one share of industrial corporation stock. 

Thus the holding company stock was “watered stock” legalized 
by the legislature of New Jersey, but it had the financial solidity 
of a legalized cartel. By controlling the industry as a whole and 
maintaining prices of steel, it was able eventually to build up 
physical extensions to the production plant by “plowing back” 
excess profits into the plant. Other states copied and expanded the 
legislation of New Jersey, in view of the high fees paid to the 
state for incorporation of holding companies by the state gov¬ 
ernments. This profitable union of corporate and political manage¬ 
ment in an entirely legal enlargement of both state revenues and 
corporation revenues, during the years 1900 to 1929, indicates what 
I mean by the peak of capitalism in the United States.^ 

Adam Smith, in 1776, made his Wealth of Nations an attack on 
merchant capitalism, the so-called “mercantilism,” that dominated 
the “commercial policy” of governments at that time. His attack 
was made in the interest of individual liberty and was similar to 
the attack made in the American Declaration of Independence, 
the same year 1776, and again, in 1789, in the Declaration of the 
Rights of Man at the beginning of the French Revolution. These 
two “declarations” were the practical application of Smith’s 
Wealth of Nations, They declared all men created equal, en- 

^ See hearings and reports of Temporary National Economic Committee, 
1940, 1941. The Committee was organized by the Congress and the several ad¬ 
ministrative departments of the federal government. See Amer, Econ, Review, 
Vol. XXXII, June 1942, No. 2, Pt. 2, Appendix B, p. 129. 
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dowed by their Creator with inalienable rights to life, liberty, the 
pursuit of happiness, rights of property, and resistance to oppres¬ 
sion, as stated somewhat differently in the two declarations. 

Smithes attack on merchant capitalism as a violation of economic 
liberty reads almost like a description of present-day capitalism, 
which has adopted nearly everything that Smith opposed. He 
specified at length his opposition to protective tariffs, bounties on 
exports, navigation laws, exploitation of colonies by prohibiting 
colonial manufactures, and he opposed combinations of employers 
against laborers, exclusive corporations and guilds, and low prices 
on exports in order to defeat competition and to import large 
quantities of metallic money. Smith attacked the merchant capi¬ 
talists in theory; the American and French revolutionists, by their 
declarations of the rights of individuals, attacked them in practice. 

After the French Revolution the neglected “right of association” 
began to be demanded in Europe and America. The word “social¬ 
ism” first appeared in the year 1833, and the word meant, during 
the next two decades, different kinds of “voluntary cooperation,” 
nowadays named consumers^ cooperation, producers^ cooperation, 
credit unions, and the like. These “socialisms” were denounced 
in 1848 as “utopian” by Karl Marx, one of Germany's refugees 
in England, and indeed they were utopian as advocated at the 
time. He advocated socialism through the physical force of dicta¬ 
torship of the “proletariat.” 

But it was the joint stock, limited liability corporation that 
actually survived. The American economist, Henry C. Carey, con¬ 
temporary of Marx in the middle of the nineteenth century, 
advocated the right of association, by which he meant this limited 
liability corporation. Carey thus laid the foundations for a policy 
of protective tariffs which should build up large-scale manufac¬ 
tures in America and other backward countries. These countries 
were handicapped and even exploited, as his wide investigations 
showed, by the free competition of the powerful established indus¬ 
tries of England. His philosophy, which he called “association,” 
was limited liability corporations against the socialisms and com¬ 
munisms of Europe. 

The individualism of the eighteenth century had made Adam 
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Smith the first economist to work out the principle of “division 
of labor.’’ If a trade were free between individuals, between na¬ 
tions, between city and country, or between occupations, then 
division of labor among individuals would promote, more than all 
else, an increase in the wealth of nations. Each individual in each 
nation, or section of a nation, would devote himself to that kind 
of product wherein his labor was more efficient, and then would 
obtain, by free exchange with others, the kinds of product wherein 
his own labor was less efficient, and that of others more efficient. 
Each side would gain, as is quite evident, if efficiency were the 
only thing to be considered. But it meant, according to Carey, as 
between nations, that England would be the manufacturing and 
shipping nation of the world, and all others would be reduced 
perpetually to agriculture. This meant, as Carey maintained, that 
England would be the dominant nation of the world and the 
oppressor of all other peoples. 

This was because manufacturing on a large scale, as required 
by modern inventions, especially inventions of the steam engine 
and laborsaving machinery, could be succesful only by mass 
employment of wage-labor.^ This kind of associated labor is far 
more efficient than individual labor, as Carey took pains to show. 
Division of labor within a single establishment is really associated 
labor, and Carey extended the idea to a nation. Division of labor 
within a nation between agriculture and manufactures is asso¬ 
ciated labor within the nation, and makes that nation more pros¬ 
perous because it is more efficient in both agriculture and manu¬ 
factures. But it was an unequal contest if the long-established 
associations of labor in British manufacturing industries, with 
their large equipment of machinery, were able to prevent by free 
competition the organization and equipment of associated labor 
in America and in the less industrialized countries. 

As matters turned out, Carey’s limited liability corporations 

^ It was this large-scale associated labor with machinery that indicated Carey’s 
advance of the protective tariff argument beyond that of Alexander Hamilton 
a half century before. Carey was followed by Friedrich List, in Germany, who 
got his ideas while an exile in America. Carey’s first book, Essay on The Rate 
of Wages, Philadelphia, 1935, had merely copied the classical free-trade doctrines. 
His later doctrines were against free trade. 
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were less utopian than other forms of organization. Carey was, in 
fact, the pioneer economist of industrial capitalism, which had a 
free field for development after the American Civil War. It was 
in the preceding decade of the 1850’s, both in America and in Eng¬ 
land, that the enactment of general incorporation laws, with lim¬ 
ited liability, was rounded out. Before such laws were enacted, 
an association of capitalists, desiring to incorporate, was required 
to obtain a special act of authority from the state legislature. This 
practice of special legislation for each corporation led to astound¬ 
ing abuses, the corruption of politics, and the evils of lobbying. 
Only Democrats could obtain charters from a Democratic legisla¬ 
ture, and only Whigs from a Whig legislature. But with a “gen¬ 
eral incorporation” law the association merely filed articles with 
the Secretary of State and automatically it was thereby incorpo¬ 
rated. Corperations were no longer monopolies, because all com¬ 
petitors could incorporate and compete as corporations. The 
“right of association” thus became one of the “rights of man.” 
Adam Smith’s violation of natural liberty became an institutional 
right of liberty. If the revolutions of the eighteenth century estab¬ 
lished individualism, the revolutions of the nineteenth century 
established corporationalism. 

These corporations themselves were treated by economists and 
courts as though they were big individuals with all the rights 
previously acquired by natural individuals. A corporation acted 
as a unit like an individual, notwithstanding it was “immortal” 
and endowed with limited liability of stockholders. 

Carey’s philosophy of limited liability corporations and a pro¬ 
tective tariff triumped after 1861 in the American Civil War. This 
war was a second American revolution. It, too, was an individual¬ 
istic revolution, comparable to revolutions of the eighteenth 
century. Yet, there remained much for the philosophy of indi¬ 
vidualism to accomplish. The slaves were granted individually the 
rights of life, liberty, and property. The Homestead Act of 1862 
opened up “free land” to individual ownership without payment. 
This unoccupied empire westward to the Pacific called for the 
limited liability action of railway and telegraph companies. A 
population of the most industrious pioneers from the east and 
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from all nations filled the middle west and the far west. They were 
the “rugged individualists’’ of the world. The limited liability 
manufacturing corporations, protected against England, now had 
a free market within the United States greater in area and pur¬ 
chasing power than anything known in the history of the world. 

Not until the frontier was being rapidly closed by land specula¬ 
tion in advance of population, and settlers could no longer go west 
in droves, did a different angle of associated action come into 
view.^ This was a shift from producing power to bargaining power. 
The farmers associated themselves in the 1870’s to control railway 
corporations through politics and through the so-called “Granger 
laws,” and in 1890 the farmers joined with others to dissolve 
manufacturing corporations through the “antitrust” laws. The 
laborers made attempts at control by nation-wide strikes in the 
1870’s, the i88o’s and 1890’s. Carey’s limited liability associations 
of labor for increasing the large-scale production of wealth had 
split into two opposing associations, of capital and labor, for 
control of the distribution of wealth. They had become what Adam 
Smith had opposed, collective action to deprive individuals of 
what he considered to be everyone’s natural liberty. 

And their large-scale organization is astonishing. Collective 
action in a single corporation, the American Telephone and Tele¬ 
graph Corporation, has reached the total of a half million stock¬ 
holders and bondholders. A single labor union, the United Auto¬ 
mobile Workers, has reached 1,100,000 members. The Federal 
Reserve system is a union of many thousands of banking corpora¬ 
tions. Limited liability corporations now control an estimated 90 
per cent of the manufacturing output in the United States, besides 
controlling practically the whole of the services of transportation 
and communication. 

Evidently collective action had by no means reached, at the 
time of Carey, its national or world-wide control of individuals. 
Carey had only steam power to build upon. The twentieth century 
is the Power Age. 

The main characteristic of this twentieth century economics and 

^ See John Steinbeck, The Grapes of Wrath, New York, The Viking Press, 

1939. 
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the reasons why it can be distinguished as banker capitalism are 
the large amounts of savings of millions of investors that must be 
brought together in order to finance these huge aggregations of 
machinery, and armies of employees, made feasible by science, 
invention, and world-wide markets. 

This is the reason, too, why the transition is being made from 
individualistic economics of the eighteenth and nineteenth cen¬ 
turies to what is coming to be named the “institutional” economics 
of corporations, unions, and political parties. And since these 
institutions turn on the institution of money controlled by bankers 
rather than on the production of wealth created by labor, the 
transition is also made from the creation of wealth measured by 
man-hours to the accumulation of assets measured by dollars. 



Summary 


PART ONE 


The peak of financial capitalism in the United States may be 
said to have been reached in November 1929, when the financial 
system collapsed. This culmination and collapse of financial capi¬ 
talism, leading to revolutionary and even bloody measures for 
recovery in Europe and America, we have outlined in the preceding 
chapters, and shall consider more in detail in later chapters. The 
outstanding characteristics have been the incoming of mass pro¬ 
duction by greatly enlarged corporations financed by investment 
bankers by means of the new framework of holding companies; 
and the incoming of similar large * 4 ndustriar^ unions on top of 
the older forms of ^^craft” unions, along with the depression of 
agriculture, which is not yet organized. 

The science of political economy, following these institutional 
changes, has slowly shifted, as we have seen, from its early indi¬ 
vidualism and antimonopoly attitude to the analysis of collective 
action, bargaining and rationing transactions, and governmental 
agencies seeking to control, regulate, or even to eliminate the 
corporations, labor unions, and the political parties. It is to the 
development of these findings in the science of political economy 
that we turn for further investigations. 
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PART TWO 


Simplified Assumption 




Introduction 


Economic investigations in the twentieth century, with its 
revolutions, credit cycles, unemployment, and repeated wars, must 
take into account many different aspects of activity. Otherwise 
research and investigation cannot be brought to full use in the 
collective effort to control the great and violent “forces” of today. 

Out of our experience in collective action, including adminis¬ 
tration and conciliation of conflicts, and through study of the 
development of economics, including the economics of the courts, 
I find five assumptions or hypotheses to be primary in interpreting 
modern economic activity. These five simplified assumptions— 
sovereignty, scarcity, efficiency, futurity, and custom—are logical 
assumptions, made for the purpose of attaining systematic inter¬ 
pretation and understanding in a world of diversity. They are 
devices for investigation. The validity of such assumptions is 
found through the fruitfulness of their uses. 



chapter v 


SOVEREIGNTY 


The first collective action that helps and restrains everybody in 
getting a living or getting rich is his own and other governments. 
This kind of action is sovereignty. If we separate the idea of 
sovereignty from our ideas of right and wrong, of ought and ought 
not, of kings and despots, then sovereignty is collective action in 
control of violence. We usually think of violence as wrong. But it 
was not always wrong. It was the honorable profession of the 
feudal nobility, by which they obtained wealth. It is honorable 
today in the military profession. It is honorable in prize fights. 
The difference is in the collective effort to take violence out of 
private initiative by regulating it. The process of regulation is 
^^the State.’’ Sovereignty is monopolization of violence. If indi¬ 
viduals start something violent and contrary to the rules, then a 
procedure is set in motion, simplest formula for which is the rela¬ 
tion between plaintiff, defendant, and an official of sovereignty who 
decides the point and commands obedience.^ 

Curiously enough, this formula is identical with that used in 
labor arbitration, commercial arbitration, a stock exchange or 
other market exchange, and in ecclesiastical trials for heresy. There 
thus occurs a hierarchy of governments, which has led recent 
writers to speak of a “pluralism” ^ of governments, instead of the 

^ As formulated by the Austrian jurist Hans Kelsen, who drafted the republi¬ 
can constitution of Austria after the war on this simplified formula. Kelsen 
moved to Switzerland. See his Allgemeine Staatslehre, Berlin, J. Springer, 1925. 
The argument of this chapter was developed in my articles on “A Sociological 
View of Sovereignty,” Amer. Jour, of Sociology, Vol. 5 and 6. (Published in 7 
articles, July 1899 to July 1900.) Described by a sociologist as an “economic 
interpretation of sovereignty.” 

^ See “Pluralism,” Encyclopedia of the Social Sciences, New York, The Mac¬ 
millan Co., 1932-35, Vol. XII, p. 170. 
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traditional idea of sovereignty superior to the others. By pluralism 
is meant, not the American scheme of federal and state sovereignty, 
but the sovereignty of occupational groups over their members, 
such as labor organizations, capitalistic organizations, or ecclesi¬ 
astical organizations. They are, indeed, governments, since they 
are collective action in control of individual action through the 
use of sanctions. They may be named, in the case of employers 
and employees, industrial government,^ or preferably “economic 
government.’’ They have their legislative, executive, and judicial 
departments; yet, instead of using the general term pluralism, we 
can classify these governments according to the kind and degree 
of power which they use to enforce their decisions upon their 
members. Three kinds of power may be used—moral power, eco¬ 
nomic power, and physical power. The difference is not in the 
formula of plaintiff, defendant, and official but in the kind of 
sanction, or collective inducement, which each employs to enforce 
obedience. In our American system, since the separation of church 
and state by depriving churches and monasteries of landed prop¬ 
erty and taxing power, the ecclesiastical government has only the 
sanction of collective opinion, to which the name “moral power,’’ 
or “propaganda,” seems best fitted. In the case of economic govern¬ 
ment the term “economic power,” or power of scarcity, seems 
appropriate, being the power of withholding property rights from 
others as a means of commanding obedience. But in the case of 
sovereignty proper the sanction is the “physical power” of organ¬ 
ized violence, for which the term “duress” is usually employed. 

Thus, we have a hierarchy of superior and subordinate govern¬ 
ments, instead of a pluralism of equal governments. Each is similar 
in that it determines for individuals their rights, duties, and 
liberties within its own organization and in view of expected 
obedience to its own collective commands. In the case of sover¬ 
eignty this is public purpose, or public policy. In the other organ¬ 
izations it is private purpose. But each is different in the kind and 
degree of power used to enforce the rights and duties of indi¬ 
viduals. Since the power of ecclesiastical organizations nowadays 

^ See J. R. Commons, Industrial Govemmentj New York, The Macmillan 
Co., 1921. 
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in America is not much different from that of social clubs and the 
like, the general name of common opinion, or propaganda, which 
is moral power, indicates the weakest power within the hierarchy. 
More powerful are the collective economic regulations based on 
scarcity of jobs and materials; and most powerful of all is the 
sovereign power of bodily compulsion, life, and death. For this 
reason sovereignty is not equal to, but superior to, moral and 
economic collective action. 

This hierarchy does not work automatically. There are heretics, 
rebels, hypocrites, criminals. All of the governments must have 
moral power whose most familiar name is propaganda. The most 
dictatorial sovereigns are today the best-organized propagandists. 
The American government is highly propagandist, mainly through 
political parties and newspapers. Capitalistic corporations have 
their ‘^public relations’’ departments, which are their propaganda 
departments, designed to back up their economic power by moral 
power; labor unions and farmers’ organizations have learned the 
need of propaganda, which the labor organizations have long since 
named their ‘^moral power,” designed to strengthen their economic 
power. Religious organizations, having only moral power, live 
only by propaganda. Propaganda is the first essential of collective 
action. It is not logic or reason, it is inducement, incitement. It 
can be and has been investigated.^ The name ‘‘moral power” dis¬ 
tinguishes this kind of power from economic and physical power. 

We may attempt to give precision to the three kinds of power, 
physical, economic, and moral, by adopting from the science of 
jurisprudence the terms duress, coercion, and persuasion. Duress 
is the physical power of violence; coercion is the economic power 
of scarcity and ownership; persuasion is the moral power of 
propaganda. The term “power” indicates, not the actual use of 
power, but the preliminary use of a language of promises or 
threats, indicating an intention to use that power. In the case of 
individuals endeavoring to influence one another, this language of 
duress, coercion, or persuasion may be distinguished as “induce¬ 
ments.” But in the case of collective action the term “sanction” 

^See “Propaganda,” Encyclopedia of the Social Sciences, New York, The 
Macmillan Co., 1932-35, Vol. XII, p. 521. 
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has achieved considerable usage as the language of a purpose to 
use collective power of duress, coercion, or persuasion, as the case 
may be, if the plaintiff or defendant does not obey the commands. 
Sanctions are collective inducements. 

Thus, the word ‘"power” indicates an influence addressed to the 
human will, and this distinguishes economics and politics from 
the physical sciences. The early economists treated economics by 
analogy to the physical sciences, and thus practically eliminated 
the human will except as exercised in sovereignty and propaganda, 
which, for them, did not pertain to economics. Adam Smith, 
indeed, allowed for “higgling” of the market, which we translate 
into the legal term “negotiations.” Thus, the term “power” signifies 
physical, economic, or moral inducements exercised by human 
beings who act volitionally upon each other. These “volitions” 
signify a purpose, as distinguished from the different kinds of 
“energy” evidenced in the forces of nature, from gravity and 
chemistry to electricity and light, which are nonvolitional, or 
purposeless. By rhetorical analogy to the physical sciences, the 
word “pressure” has been borrowed to mean collective action of 
“pressure groups.” 

This is the first simplification needed—the distinction between 
“nature” and “human nature.” One is blind pressure, the other is 
purposeful power. The three kinds of power are each economic in 
their effects, but they can be separated mentally for separate 
investigation by distinguishing moral power as a kind of power, 
like public opinion or any other collective opinion, which operates 
without the use of economic or physical sanctions; economic power 
as the power of scarcity and private property, like scarcity of jobs 
or scarcity of food, which operates merely by withholding supply 
or demand, without moral or physical sanctions; physical power, 
like war, taxation, imprisonment, which operates by the sanction 
of violence, without economic or moral sanctions. 

These three kinds of power, moral, economic, and physical, are 
inseparable in fact, but can be distinguished by analysis. They are 
used both individually as inducements and collectively as sanc¬ 
tions, but the historical tendency has been, as indicated by the 
words “law and order,” to extract the inducement of violence from 
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private action and to concentrate and stabilize it as the collective 
action of sovereignty. 

Historically there is justification for this mental separation of 
sovereign power from economic and moral power. In our Anglo- 
American political economy, beginning with William the Con¬ 
queror in 1066, there was no distinction made between sovereignty, 
which is physical power, and property, which is economic power. 
William was both the sole sovereign over his subjects and the sole 
proprietor of all the land which his tenants needed for their living 
or riches. His subjects owed to him military service in maintaining 
his sovereignty, and they owed it to him as a rent for the lands 
which they were permitted to use. In the course of time, beginning 
with Magna Carta in 1215, and ending with the Revolution of 1689, 
the sovereign was ingeniously divided into two personalities, a 
sovereign and a proprietor. The sovereign now became the legis¬ 
lature, representing the tenants who became landed and business 
proprietors. This revolution made the historical sovereign a figure¬ 
head, and also made the judiciary independent of the sovereign by 
giving the judges tenure for life or good behavior, thus depriving 
the sovereign of his former power to control their decisions by 
removing them at will. Finally, amendments to the American Con¬ 
stitution made the judiciary superior to both the executive and 
legislative officials of sovereignty, by the simple device of author¬ 
izing citizens to bring suit against officials on the ground of 
deprivation of life, liberty, or property without due process of law, 
to be decided by the judiciary. 

This separation of personalities finally separated sovereignty 
from property, and not merely the king but all officials have two 
personalities, that of sovereignty, indicated usually by an oath of 
office, and that of an ordinary proprietor, similar to the ownership 
by all others who are not officials. Those not taking an oath of 
office are simply “employees,” working for the officials as they 
do for private employers. 

This historical separation of property from sovereignty took on, 
for a time, the fascistic dictatorship of Oliver Cromwell, spokes¬ 
man for the large and small property owners, in opposition to the 
claims of divine right of the hereditary sovereign to dictate the 
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grants and transfers of private ownership. Other fascistic dictators 
have appeared in other countries, like Napoleon I and Napoleon 
III in France; or like the many historic dictators in other 
countries, and the so-called “tyrants'^ of ancient Greece. The recur¬ 
rence of proprietary dictatorships in modern economics, and the 
significance of an independent judiciary in safeguarding life, 
liberty, and property were indicated to me by an American jurist 
who interviewed a fascist judge in Italy. The latter replied con¬ 
fidentially that he could not, like American judges, decide cases 
as he might conclude from his own reasoning, because he was 
liable to be dismissed without notice or hearing by the executive 
head of the government. 

At the time of Cromwell or Napoleon the nonproperty owners, 
known from the time of the Roman Empire as the “proletariat,’’ 
or the slaves, were not considered as participants in sovereignty, 
simply because, without property, they were not deemed to have 
a permanent interest in the stability of the commonwealth. They 
took this status as matter of course without successful rebellion. 
The modern fascist dictators need not abolish hereditary sover¬ 
eigns, who have already been exterminated or converted into 
decorations. The fascist dictators of today busy themselves with 
suppressing legislatures, as well as the independent judiciary, 
political parties, trade unions, corporations, and cooperatives man¬ 
aged by nonproperty, or small-property, owners. 

Throughout this historic shifting back and forth of sovereignty 
and property, with the related executive, legislative, and judicial 
branches of sovereignty, has occurred, as seen especially in 
America, a succession of changes in the meaning of the word prop¬ 
erty. These changes were not merely “verbal.” They had economic 
effects. In earlier times there was substantially but one kind of 
property, “corporeal” property, meaning thereby the ownership 
of a physical body or “corpus,” such as lands, cattle, or slaves. 
Ownerships consisted mainly in the expectation that the sovereign, 
by physical power, would prevent physical trespass upon the 
“corpus” by those not deemed to be its owners. The rules adopted 
by the courts of England and America for preventing this tres¬ 
pass, and thereby permitting the owner to exercise his own free 
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will upon the “corpus,” came to be known as “the common law.” 

Then, when the former peddlers and merchants came to have 
political influence, a new kind of property, a property in debts, 
came to be recognized and enforced by the courts under the name 
of “incorporeal” property. Incorporeal property is simply the duty 
of the debtor to pay money, known either as a credit or its equiva¬ 
lent debt. It does not become a debt, for economic science, 
unless the judicial branch of sovereignty is in position to exercise 
control of the body or property of the debtor and compel him, by 
physical power, to pay money or perform what the courts recog¬ 
nize as his legal duty. This duty, in the American Constitution, 
is known as “the obligation of contracts.” 

Finally, beginning with the time, in the last quarter of the 
nineteenth century, when legislatures essayed to reduce the freight 
and passenger rates charged by railway corporations for the use 
of their corporeal properties, the meaning of property, as protected 
in the Constitution, was further enlarged by the Court in the 
United States to include what was named “intangible” property, 
or the economic power of sellers, buyers, or competitors, in charg¬ 
ing against others or paying to others such prices as they wished 
or could enforce for commodities or services. Typical cases of 
intangible property are patents, the goodwill of a business, the 
right to do business, the right to earn a living or get rich, good 
reputation, trade marks, trade secrets, and going value. They are 
not the “incorporeal” property of debts; they are the “intangible” 
property of liberty and scarcity. In economics they are “purchas¬ 
ing power.” 

It may seem strange that such “intangible things” as these can 
be “owned.” The early economists did not include them in eco¬ 
nomics. They included only “tangible” things, “corporeal” things, 
like horses or slaves. But ownership consists in being permitted 
to do as you please with yourself or with things that you claim 
for yourself, without interference from other people. It is created 
by enforcing duties of avoidance and forbearance on others. For 
example, a chemist of my acquaintance invented a process for 
storing electricity, which was not patented. He tried to keep it a 
secret. But one of his employees, entrusted with the secret, went 
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to work for a competitor at higher wages. The competitor then 
began to use the secret process. The inventor brought suit against 
the competitor. The court awarded the inventor several thousand 
dollars in damages—in fact, all of the profits which the competitor 
had made by using the secret. Besides, the court issued an injunc¬ 
tion prohibiting the competitor and his employees from further 
use of the secret, on penalty of contempt of court and imprison¬ 
ment. The court enforced the duty of avoidance by its physical 
sanctions. It created a right of property in secrets. The true in¬ 
ventor became rich, the competitor became nearly bankrupt. The 
secret became his “intangible property.” He could sell or lease it 
if he wished. So with good will, good reputation, trade marks, and 
other “intangibles.” They are worth money; money is purchasing 
power; purchasing power is bargaining power; bargaining power 
is property; property is assets, and the assets are means of getting 
rich. Property is created by sovereignty, by keeping other people 
off, by preventing robbery, trespass, stealing secrets, or preventing 
“infringement” upon one’s opportunities to buy, sell, or compete. 
The creation of intangible property is usually named the “law of 
unfair competition.” It is created by creating duties of forbearance 
and avoidance. 

Evidently these enlargements of the meaning of property fol¬ 
lowed the historical economic change in methods of getting a liv¬ 
ing or getting rich, from ownership of physical things to ownership 
of debts; then to ownership of opportunities to buy, sell, and 
compete. Each of these methods of acquiring and alienating own¬ 
ership is practiced today, and has extended from primitive local 
communities to the circuit of the globe. The separation of their 
meanings by mental analysis can be understood only by under¬ 
standing the historical economic and political changes which occa¬ 
sioned them, known in biology as “evolution.” 

But the word property, as thus analyzed in its unfolding mean¬ 
ings, carries the idea of something passive or stationary, usually 
named “statics.” Its active or “dynamic” content which makes 
property what it really is in human affairs is transactions, which 
we have already described. These are also the creations of sover¬ 
eignty within such limits as individuals are permitted or required 
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to act by the courts. The older economists eliminated sovereignty 
from economics by way of the meanings they gave to the terms 
*Haissez faire'* and ^'exchangey 

The term laissez faire indicated the purpose of economists, 
expressed as an advice addressed to the officials of sovereignty, 
meaning ‘^let us alone, let us do as we please,” keep your hands 
off all economic transactions of landlords, business men, and 
laboring men. Sovereignty seemed to them to be artificial and 
arbitrary, like a king, such that, if once eliminated, economic 
activity would take its ‘Natural” course, like the motions of 
planets and stars and the multiplication of animals and plants 
which satisfy human wants. They assumed, apparently, that prop¬ 
erty owners should be left to protect their ownership individually 
by violence against trespassers upon their lands and machines, or 
against impairment of the obligation of contracts, or against in¬ 
fringement upon their markets. 

These property rights are indeed artificial. Nothing like them is 
found among planets, stars, plants, or animals. They are the 
artificial creations by those who, in the exercise of sovereignty, 
endeavor to monopolize the use of violence. The officials and 
courts got their ideas of property from the customs of merchants 
and landlords. By laissez faire was really meant a maxim of ad¬ 
vice to these officials of sovereignty recommending the use of 
physical force against persons who interfered with ownership, but 
alternatively recommending the use of physical force in favor of 
the owners themselves. 

The businessmen and economists did not really mean all that 
they said about laissez faire. They were speaking to England and 
France, the most powerful governments in the world. Those gov¬ 
ernments had already conquered other nations, had opened up 
foreign markets, and had created property rights. The capitalists 
were also, through use of standing armies, police, and courts of 
law, powerful enough at home to prevent insurrections, strikes, or 
other interference by dissatisfied people against themselves while 
they were doing what they pleased with their own property rights. 
What businessmen and economists really meant by laissez faire 
was: prevent everybody else at home and abroad from doing as 
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they please, in order that we may do as we please with what we 
claim as our own. 

But governments differ greatly in what they consider to be 
private property, and also in what degree of power they use in per¬ 
mitting owners to do as they please with their own. Also, the same 
governments differ within themselves at different times, a kind of 
difference which, whether good or bad, is known as evolution. 

The other term, “exchange,” when followed consistently in its 
meanings, led also to the exclusion of sovereignty from economics. 
Exchange meant the transfers among individuals of physical 
things or the uses of physical things, whether materials or laborers. 
It meant, in fact, a physical process of delivering to other indi¬ 
viduals certain physical “commodities,” which might be slaves. 
But the word “commodity” had a double meaning, ownership and 
the thing owned. And, in course of time, the thing owned acquired 
the three meanings of corporeal, incorporeal, and intangible prop¬ 
erty—a physical thing, a debt, and a market opportunity. Conse¬ 
quently the word “exchange” also carried the double meaning of a 
labor process of transporting and delivering a physical object, and 
a legal process of transferring the ownership of either a physical 
thing, a debt, or a market opportunity. Only by historical investi¬ 
gation can the circumstances be discovered, in contemplation of 
which this double meaning of exchange and this treble meaning 
of property came to be recognized. The labor process was the 
meaning given by the classical, communistic, syndicalist, and the 
early technological economists. But this meaning we have dis¬ 
tinguished from the legal process of transferring ownership, by 
distinguishing an “exchange” from a “transaction.” Only sover¬ 
eignty transfers ownership, while labor, aided by machinery, trans¬ 
fers and delivers the thing owned, under commands of the owner. 

What we have previously said regarding “money” and “cash” 
will illustrate the changed historical meanings of the word prop¬ 
erty. Gold and silver are corporeal property. A banker’s debt, or 
deposit, is incorporeal property. The purchasing power of that 
debt, which is the modern “cash,” is intangible property. It is still 
called money, by the force of habit, but it is the purchasing power 
of credit. 
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It was quite consistent, therefore, while excluding sovereignty, 
that the early economists should consider exchange a part of the 
labor process of producing wealth. Labor—including machinery 
dramatized as ‘^embodied labor’’—amoves things in three directions, 
each of which has the purpose of giving to them a greater value. 
One direction is toward “form utility,” such as the change from 
iron ore to knives, forks, and machinery; another is toward 
“place utility,” the transportation from the mines to the factories, 
then to the ultimate consumers; inseparable from this is “time 
utility,” the accumulation and storage of things until they are 
needed. 

None of these creations of utility by labor and machinery has 
necessarily anything to do with transfers of ownership. Adam 
Smith identified division of labor with division of ownership. But 
they are separate. Labor creates and exchanges useful things, but 
in doing so the laborers may be commanded by an owner, like the 
United States Steel Corporation, or by a sovereign owner like the 
communist state of Russia. Hence, starting with the division of 
ownerships, it is needful, first of all, to transfer ownership before 
the labor transfer is permitted by sovereignty. A laborer takes my 
apples from my orchard. Is he a laborer or is he a thief ? The labor 
process is the same, but I may call in sovereignty in the shape of 
a policeman. The economists assumed that the ownership process 
was the same as the labor process. The many technicalities of law 
required to define ownership may be summarized, for economic 
purposes, as transfers of legal control by sovereignty, distinguished 
from transfers of physical control by labor. The early English 
economists, habituated to the Revolution of 1689, took for granted 
that the transfers of ownership were made by individuals, like the 
exchange of commodities, and, therefore, that sovereignty could 
be eliminated from economic theory. But recent revolutions do 
not permit us to take the economic behavior of sovereignty for 
granted, and both the law books and observations reveal that only 
sovereignty transfers ownership. Sovereignty had not been elimi¬ 
nated—it had been changed from arbitrary to stabilized sover¬ 
eignty, from feudal to capitalistic sovereignty. Rather should we 
investigate all of the different kinds of economic transactions 
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through which the expected succession of officials of sovereignty 
transfers legal control at the requests of subordinate individuals. 
In this book we have distinguished these economic transactions as 
bargaining, managerial, and rationing transactions. 

A peculiarity of the American system of sovereignty is the sepa¬ 
ration of sovereign powers along many different lines. There are 
territorial divisions of municipal and local governments, state 
governments, and a national government. Within these territorial 
divisions are separations into legislative, executive, and judicial 
powers, and, in recent years, a further separation of administrative 
powers. Over all is a federal Constitution interpreted by a Supreme 
Court, designed to protect citizens against abuse of sovereign 
powers by this multitude of sovereigns. The main protection of 
economic significance is the protection against depriving citizens 
of life, liberty, or property without “due process of law,’’ which 
in its later development, is protection against depriving them of 
their economic power of collective action. 

This “due process of law” comes to us from the Revolution of 
1689 in England. It has been the most admirable of all protections 
which has made America the outstanding capitalistic nation of the 
world. Individuals and corporations may be deprived of liberty 
and property by these sovereigns, whom we name politicians and 
political parties, with due process of law, but not without due 
process of law. Since sovereignty creates both liberty and private 
property, the most extreme deprivation of property or liberty 
is permitted under the so-called power of eminent domain. But if 
one of the many sovereigns exercises this supereminent domain 
power, the Constitution provides that the private owner must 
be compensated by payment of the full value of the property 
taken. 

Yet there are many ways in which the sovereigns may deprive 
individuals or corporations of property and liberty without com¬ 
pensation. When the government changes the standard of money 
from silver to gold or to paper money, it deprives some individuals 
and corporations of their property without compensation, and 
transfers the ownership of that property to other individuals. Yet 
this deprivation and transfer of ownership is done with due 
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process of law. The power of taxation is another process of de¬ 
priving individuals and corporations of property and transferring 
its ownership to other individuals or corporations. Yet this is done 
without compensation, but with due process of law. 

There has arisen, in the American system, a peculiar power, 
known as the ‘‘police power,” by which also the sovereign officials 
may deprive individuals and corporations of their rights of prop¬ 
erty and liberty without compensation and transfer it to other 
individuals or corporations. This police power is usually described 
as limited to state and local governments, but a similar power is 
permitted to the federal government under the name of the “com¬ 
merce power.” By the extension of the commerce power, the fed¬ 
eral government has invaded the “police power” of the states and 
municipalities. 

Considering all of these sovereign powers of depriving indi¬ 
viduals and corporations of property, and transferring its owner¬ 
ship to other individuals and corporations, there are just two main 
divisions of economic importance in the exercise of sovereign 
powers over deprivation and transfer of ownership of private 
property without consent of the private owners. They are the 
power of deprivation and transfer with compensation, and without 
compensation. The power of deprivation and transfer with com¬ 
pensation is the power of eminent domain. The power of depriva¬ 
tion and transfer without compensation is the great variety of 
powers distinguishable as the money power, the tax power, the 
police power, the commerce power, the postal power, the emer¬ 
gency war power, and others. 

Eminent domain applies historically and mainly to ownership 
of corporeal property. The other powers apply to the transactions 
which enlarge or diminish values and valuations, which, in turn, 
are the economic dimensions of assets and incomes. 

The failure to recognize and investigate this due process feature 
of the American economic system is one of the many tragic con¬ 
flicts in American politics. We may contrast the public utility 
legislation of Wisconsin in 1907 with the Tennessee Valley Author¬ 
ity legislation in 1934. 

The Wisconsin legislation was based on recognition of the 
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economic waste in permitting competition in the ownership and 
operation of ‘^public utilities/’ In reference to monopolies the legis¬ 
lature provided, therefore, that if a municipality decided in favor 
of public ownership and operation of a street railway, the water 
works, gas, or an electric utility, the city should not build a com¬ 
peting plant but must purchase the existing private plant at a 
valuation—the principle of eminent domain. But instead of a local 
jury or a local court of law establishing this valuation, the law set 
up its State Railroad Commission as the valuation authority. The 
municipality should pay to the private corporation the value 
established by the State Railroad Commission with a review based 
on '‘due process” by the Supreme Court of the state. Under this 
provision a number of waterworks properties were transferred 
from private ownership and operation to municipal ownership 
and operation, without any serious uprisings or revolutions. 

But the federal legislation omitted all of these administrative 
provisions in the case of the water power development of the 
Tennessee Valley Authority. Instead of setting up the Interstate 
Commerce Commission, or a similar administrative authority, as 
the valuation authority under the eminent domain rule of "fair 
value,” Congress provided for duplication of power plants, and 
competition of the public versus the private plants throughout 
the states. The result was an unseemly political struggle over a 
valuation claimed to be approximately $100,000,000 by the private 
corporation and about $50,000,000, said to have been offered by the 
officials of the TVA. The final settlement was a compromise valua¬ 
tion of $78,000,000 made by the lawyer of the private corporation 
who, after negotiating it, became the Republican candidate for 
President of the United States. That or a different valuation might 
have been made by the Interstate Commerce Commission, with 
review by the federal court, after investigations and hearings, 
without precipitation of a tragic political conflict in the face of 
an impending world conflict.^ 

^ See my article on the TVA in Survey Graphic, “What I Saw in the Ten¬ 
nessee Valley,” Survey Graphic, May 1938, Vol. XXVII, p. 279; also M. G. 
Glaser, Outlines of Public UtUity Economics, New York, The Macmillan Co., 
1927. 
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It is, indeed, these struggles over economic valuations that are 
the immediate issues in the totalitarian revolutions of Europe, as 
they already are threatening to become similar issues in America. 
The American Constitution provides an administrative means of 
meeting the issues by “due process of law,” that is, by economic 
investigation, without dictatorship, civil war, or conquest. 



Chapter vi 


SCARCITY 


Scarcity in economics is property in jurisprudence, and the 
rights and duties of property are the working rules of sovereignty 
in control of scarcity. Nobody would ask his government to protect 
him against others in getting exclusive ownership of what is as 
abundant as pure air in the United States of America. He asks 
protection in getting legal control of strategic land sites that are 
blessed with pure air. He has evidently, in times past, used physical 
force to push weaker people into the cold air of the arctics or the 
hot air of the tropics. When he learned to manufacture warm 
air in the winter and cool air in the summer, he claimed and 
acquired private property in the patents, the instruments, tools, 
materials, and buildings which were scarce and needed in the 
process. 

Pure air is the most valuable of all natural resources, but it has 
no scarcity value. Its value is its ‘‘use value.” It is useful but 
abundant. Scarcity value adheres to property rights in what is 
scarce or expected to be scarce. So with other natural resources. 
Weaker peoples are pushed into the Indian reservations of America 
or into the slums, and the flags of conquering nations are planted 
on expectedly scarce land sites. 

Scarcity and property came piecemeal into the theories of eco¬ 
nomics, usually in order to counteract anarchistic, communistic, 
idealistic, or other revolutionary programs. Adam Smith had 
assumed abundance to be the natural state of man, on account of 
divine beneficence, but his common sense assumed also that private 
property was natural, and this restrained him from carrying out 
logically his idea of efficiency to such an extreme limit that, like 
air, useful things would have no value. He opposed monopoly, 
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which was artificial scarcity, but he did not investigate natural 
scarcity, or property rights, because they were self-evident. 

But his followers of the French Revolution were not restrained 
by common sense. They were logical. They exalted the same God 
of Reason but carried to the extreme Smith's idea of reason by 
assuming logically that, if earthly institutions like the state and 
the church were abolished, then there would be abundance of 
everything as divinely ordained. But when Thomas Malthus, also 
rated as a “classical economist," wrote his Essay on Population in 
1798, twenty-two years after Smith’s Wealth of Nations, Malthus 
had the very practical purpose of replying to William Godwin, 
the first so-called “anarchist," who, in his essay. Enquiry Con¬ 
cerning Political Justice, written in 1793, had carried out the 
logic of abundance to extremes by proposing to bring into England 
the principles of the French Revolution, by abolishing both private 
property and the existing government. Malthus replied that man¬ 
kind was not governed by logic but by passion, and, therefore, 
even if Godwin should succeed, the result would be merely more 
population which would again press upon the means of subsistence 
and would compel England to restore substantially the existing 
institutions of private property and government. The overpopula¬ 
tion predicted by Malthus was not logical, like anarchism; it was 
biological and proprietary. 

Sixty years after Malthus, Charles Darwin, in his Origin of 
Species (1859), took his cue from Malthus to whom he acknowl¬ 
edged the idea. But Darwin went further and developed a uni¬ 
versal principle of biological scarcity for all living creatures. For 
scarcity first came into the world with the emergence of life. It 
becomes a principle of economics, not perhaps more fundamental, 
but more primordial, than the property and sovereignty which 
Malthus had derived from it. Darwin worked out the formula of 
scarcity in great detail, during a period of twenty years or more, 
after getting the idea from Malthus. Scarcity involved the in¬ 
vestigation and correlation by Darwin of five simplified assump¬ 
tions, namely, heredity, variability, multiplication, struggle for 
life, and survival of those best fitted to survive. 

These Darwin named “natural selection." But natural selection 
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was quite different from the Malthusian ^‘moral selection.’’ The 
latter was provided for by Darwin in what he named ‘‘artificial 
selection.” But Darwin regretted afterwards the use of these terms. 
He should have said purposeless and purposeful selection. Natural 
selection is just as purposeless when it lets wolves and liars sur¬ 
vive as when it lets gazelles and George Washington survive. Suc¬ 
cess is its only measure of fitness. But artificial, or rather purpose¬ 
ful, selection introduces ethical ideas of fitness—the ethical ideas 
of right and duty, goodness and badness, justice and injustice—and 
these ideas are limits set by sovereignty and other collective action 
on the methods of success. Political economy belongs to the field 
of artificial selection, because it deals with human purposes. 

It was the Malthusian idea that the moral virtues of thrift and 
enterprise are developed by the “middle classes” in the struggle 
to avoid poverty by acquiring riches, and that this was the divine 
plan in contrast to Adam Smith’s idea of divine beneficence and 
earthly abundance. The two contrasted divine plans are carried 
over in modern arguments for and against legislation by govern¬ 
ment. The Malthusian theology, with the aid of Darwin, is used 
against legislation which provides old-age pensions and unemploy¬ 
ment insurance, as when President Cutten, of Colgate University, 
says to a convention of teachers, “Now comes social security to 
guarantee us soft living from the cradle to the grave, to beg the 
unfit to become more unfit, and to beg the fit to give up the struggle 
and vegetate.” ^ This is Malthusian and Darwinian economics of 
struggle for life, combined with a theology that identifies sin with 
scarcity and virtue with abundance. 

Indeed, from the time of Malthus a troublesome problem in 
economic science has been the separation of scarcity from sin. Were 
Adam and Eve expelled from the Garden of Eden on account of 
sin or on account of overpopulation? Since the time of Malthus 
and Darwin, economists have reasoned that the expulsion was on 
account of scarcity. Prior to Malthus, in a world of divine benefi¬ 
cence, the expulsion was ascribed to sin. The issue was debated 
one hundred years ago in the effort to abolish imprisonment for 
debt. That practice was ultimately prohibited by distinguishing 

^ Wisconsin State Journal, Madison, Wisconsin, February 14, 1936. 
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scarcity from sin, and misfortune from fraud.^ Fraudulent debtors 
were thenceforth punished for fraud, but unfortunate debtors were 
set free by bankruptcy laws, by laws against peonage, and by laws 
against imprisonment for debt. Previously, in England, the bank¬ 
rupts were imprisoned for their bankruptcy. 

On a similar line of argument of divine government, if anyone 
was poor in a world of divine beneficence, his poverty came from 
disobedience to God’s laws. This was the theology expounded by 
Senator Carter Glass, of Virginia, in 1935, against changes pro¬ 
posed in the federal banking laws. Economists had usually con¬ 
sidered that the excessive prosperity and inflation of 1927 to 1929 
was the cause of the depression after 1929, but Senator Glass said, 
“God Almighty penalizes everybody who disobeys His law; and 
there is no reason why everybody should not be penalized who dis¬ 
obeys the laws of sound economics and the laws of the country. 
. . . Theology teaches that if you do not punish sin, a fellow is 
going to keep on sinning; and that is just as true applied to eco¬ 
nomics as it is to theology.” ^ 

The difficulty with this line of argument in economics, as in re¬ 
ligion, is that both prosperity and depression fall upon the just 
and the unjust, upon those who caused it and upon those who 
neither caused prosperity nor were responsible for the depression. 
The Congress was endeavoring, through the Banking Act and 
through the regulation of the stock exchanges, to prevent another 
period of artificial scarcity by preventing the overspeculation in 
stocks and bonds, whether the speculators were innocent or guilty. 
This overspeculation was known to have been the main abuse 
during periods of abundance, and to be the main cause of succeed¬ 
ing depressions. 

Malthus predicted correctly about the return to private prop¬ 
erty. The French Revolution swept away a multitude of injustices 
practiced under the old regime, but private property remained 
stronger than before the Revolution, because the peasants now 

^ See Commons and Associates, History of Labor in the United States, New 
York, The Macmillan Co., 1918, Vol. I, pp. 221 if. 

* Hearings, Banking Act of 1935' Subcommittee of the Committee on Bank¬ 
ing and Currency, U. S. Senate, 74th Congress, ist Session, May 24, 1935, p. 686. 
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became owners by dividing up the estates of landlords and the 
church. Even the industrial revolution of steam, electricity, 
machinery, and the physical sciences, which promised, as never 
before, a world of abundance, made room for more population and 
more scarcity, more war, and more misery. The population of 
western Europe more than doubled within a hundred years after 
Malthus, notwithstanding the emigration of millions to America 
and to other parts of the earth. 

The next piecemeal introduction of scarcity into economics 
came in the last quarter of the nineteenth century. It injected 
scarcity into the very soul of the individual, and its originators 
are known as the psychological, or hedonistic, school of eco¬ 
nomists, especially the Austrian economists, Menger, Wieser, and 
Bohm-Bawerk. It spread to other countries and furnished the 
strongest arguments in favor of individualism as against the rising 
tide of theoretical communism.^ For it was based on the most 
intimate and continuously felt force within the individual, the 
familiar fact, which can be observed at every dinner, that the feel¬ 
ing of pleasure accompanying the satisfaction of wants diminishes 
in degree of intensity with each added unit of meat, or butter, or 
bread consumed, until such time as intensity disappears, and the 
individual then turns to something else. This diminishing intensity 
of pleasure was named “diminishing utility,’^ but it should have 
been named “diminishing scarcity,” and the point where the con¬ 
sumer changes to something else was named “marginal utility,” 
but should be “marginal scarcity.” This universal fact of psy¬ 
chology underlies the “law of supply and demand,” and is the 
foundation of the principle of scarcity. Diminishing satisfaction 
with increasing abundance supports the conviction that “you can¬ 
not go against the law of supply and demand,” that is, against 
“economic law.” The pleasure of consumption is most intense 
when the object wanted is scarce, like water on a waterless desert, 
and the pleasure is least intense when there is an oversupply, and 
the excess becomes a “nuisance,” as water in a Mississippi flood. 

It is possible, then, to classify three aspects of the principle of 

^ See Eugen V. Bohm-Bawerk, Karl Marx and the Close of His System 
(translated by A. M. McDonald), London, T. Fisher Unwin, 1898. 
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scarcity, coming piecemeal into economics, as the biological 
scarcity of Malthus and Darwin, the psychological scarcity of the 
pleasure-pain economists, and the proprietary scarcity enforced 
by working rules of government and by the collective action of 
corporations and labor unions. 

The recognition of proprietary scarcity came with the recogni¬ 
tion of “intangible property” in law and economics by the courts. 
The idea of “corporeal property,” which prevailed from the early 
common law and was the idea of Smith and Malthus, contem¬ 
plated exclusive possession of one’s own use of objects that were 
wanted but were scarce. It was an idea of “holding” for self. But 
the idea of “intangible property” is the idea of “withholding” 
from others what they need but do not own. Both turn on the 
principle of scarcity, but one is the individualistic idea of pre¬ 
venting trespass by nonowners, while the other is the bargaining 
idea of two owners withholding release of ownership until a price 
or ratio of exchange is agreed upon in the negotiations of a trans¬ 
action. The older idea fitted the notion of individuals producing 
wealth each for his own individual use, an idea of the self-sufficient 
or isolated individual. The other idea fits the notion of economic 
interdependence where the individual earns a living or gets rich by 
acquiring ownership of things produced by others. What was 
“corporeal property” becomes “intangible property,” when the 
purpose of production becomes production for sale upon a market. 

The distinction underlies the difference in economics and law 
between “wealth” and “assets,” and the difference between “use 
value” and “scarcity value.” The distinctions are not made by 
customary common sense, but a science of economics should make 
the distinction. “Wealth,” thus distinguished, is increased by in¬ 
creasing the abundance of things useful to mankind, even going 
so far as to reduce their exchange value to zero, like pure air, the 
most useful of all. The “assets” of an individual or association of 
individuals are increased by limiting their supply so that they will 
have exchange value, or bargaining power, in commanding other 
things in exchange, and especially, in modern life, co mm anding 
“money” in exchange. Modern business is conducted on the basis 
of assets, that is, scarcity of wealth, and not on the abundance of 
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wealth according to Smith. With assets one can give security for 
loans of money, but the security is worthless if the supply of 
“wealth” is increased so greatly that assets have little or no 
scarcity value when sold upon the markets for money. 

This paradox of wealth and assets is confusing to common 
sense. But common sense has previously injected unconsciously 
something that restricts the supply and maintains scarcity value. 
Common sense injects private property, which is the sovereign 
power granted to individuals to withhold supply if the exchange 
value—that is, the scarcity value in terms of money—falls below 
the cost of production or some other standard deemed reasonable 
or compensatory. Smith and the classical economists injected 
“labor” which restricts supply, because the laborer gets tired or 
his labor power gets exhausted if he tries to produce wealth beyond 
his limited capacity of performance. But modern machinery, or 
technology, “produces” far more wealth than ever could have been 
imagined possible with the limited powers of manual labor which 
had set the limits to quantity of production at the time of the 
classical economists. Machinery eliminates fatigue. Smith and 
early economists thought that the only forces besides labor that 
restricted supply was monopoly, and monopoly was artificial, 
whereas the limited capacity of labor owing to fatigue was some¬ 
thing quite natural. But private individual property has become 
private collective property, and too, this seems quite natural in 
restricting supply, because corporations are personified as big 
individuals. 

The twentieth century economics of collective action practically 
begins with the closing of the frontiers at the end of the nineteenth 
century. Malthus and the economists considered that the closing 
of the frontiers was merely a matter of migration of population 
into new lands. But the frontier is closed by ownership and land 
speculation in advance of population. Formerly labor leaders, like 
John Mitchell, when their unions were defeated, could move west 
and find employment or could take up “free land” under the 
homestead acts. Mitchell tried it when his miners’ unions were 
defeated in Illinois. But he found the western land occupied and 
labor unemployed. He had to return to the east and then became 
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the organizer of nearly half a million workers throughout the 
whole nation. 

I, myself, saw the closing of the western frontier in the year 
1894 by land ownership when I stopped overnight at Indianapolis 
with “Kelly’s Army,” from California, of high-grade mechanics 
who were then on the way to the capitol at Washington to appeal 
for unemployment relief. I compare this visit in 1894 with the 
effort of the unemployed from Oklahoma to move to California in 
1937, as pictured in Steinbeck’s The Grapes of Wrath. 

In a similar way the large corporations of the twentieth century 
are the outcome of increased bargaining power that comes with 
this closing of the frontier. These corporations were formerly ap¬ 
proved because they promoted efficiency; with closed frontiers, 
now they promote scarcity. Even the world frontiers were closed 
by conquest and private ownership in Africa at the end of the 
nineteenth century. 



chapter vii 


EFFICIENCY 


Abundance and efficiency are the opposites of scarcity and 
assets, but the distinctions may be covered up in the dubious 
meanings of common words. The word “labor,” for example, had 
three different meanings, according to its different relations, not 
distinguished by Adam Smith but distinguished by later econo¬ 
mists. Does the word mean the quantity of human labor which 
the owner of money or property can command in exchange, that 
is, the purchasing power of money or property over labor? Or 
does it mean the quantity of labor embodied in the product which 
labor creates out of the materials and forces of nature, that is, a 
metaphysical idea of output or efficiency? Adam Smith in 1770 
used both interpretations. In addition, he offered a third meaning, 
the amount of one’s own labor which a person can “save” by im¬ 
posing the labor upon somebody else, termed opportunity, or 
choice of alternatives. Smith described and used the three mean¬ 
ings as though they were the same, and the three are in use today. 
Various schools of economists, such as the capitalists, communists, 
anarchists, fascists, unionists, and protectionists, in succeeding 
years, have split on these different meanings or combinations of 
them. 

These three meanings of labor were different meanings of value. 
In the present century they may be distinguished as efficiency, 
scarcity and opportunity ; which, in terms of value, are known as 
“use value,” “scarcity value,” and “opportunity value” or “oppor¬ 
tunity cost.” 

These several splits in meanings of both labor and value oc¬ 
curred at the time of, or immediately preceding, revolutionary 
wars, which seem to have been the germinating periods of origin 

[97] 
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and revision of the science of political economy. The first was the 
French Revolution, 1789 to 1815, the period of the classical econo¬ 
mists, Smith, Ricardo, and Malthus. The next period included the 
revolutionary wars of 1848 in Europe, and 1861 in the United 
States, the period of Karl Marx, the communist, and Henry C. 
Carey, the American protectionist. The third period includes the 
revolutionary wars of the present century, the era of Mussolini, 
Hitler, American corporations, and labor unions. 

The first split on meanings of labor and value occurred between 
Malthus and Ricardo, forty years after Smith, although all three 
were known as “classical economists.’’ Malthus used the meaning 
of “commanded labor,” which, for him, was the exchange value, or 
money value, of labor and labor’s products on the markets. Ricardo 
rejected that meaning on the ground that “money wages,” or 
monetary prices, were only a “nominal value” of labor and labor’s 
products. It turns out today that this “nominal value,” in terms 
of money, is the very real value of prices and wages, which is the 
“scarcity value” about which the conflicts of “capital’ and 
“labor” are focused. 

But for Ricardo, who was followed by Marx, the communist, 
“real value” was “embodied labor,” the amount of value which the 
exertions and fatigue of labor bestowed upon the materials and 
forces of nature in producing useful commodities. This amount of 
value was the amount of “use value” of commodities, measured 
not by money, but by tons, pounds, gallons, or other physical 
units of measurement, all of which were only different units for 
measuring the one real value^ the quantity of labor embodied in 
the different commodities or the efficiency of labor. 

This efficiency meaning of labor, taken over by Karl Marx in 
1848, is today the official meaning of labor in Russia. The same 
meaning of “embodied labor” was taken over in America in 1911 
by the mechanical engineer Frederick W. Taylor, the founder of 
so-called “scientific management.” ^ Taylor created what I con¬ 
sider the correct or at least the most usable of all the different 
meanings of “efficiency,” that is, output per man-hour regardless 

‘See his Principles of Scientific Management, New York and London, 
Harper and Brothers, 1911; also R. F. Hoxie, Scientific Management and Labor, 
New York and London, D. Appleton and Company, 191$. 
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of money value. I, with him and his followers, visited many of the 
establishments where his system had been installed, and I made 
use of it in installing the program of unemployment compensation 
in the Chicago clothing market in 1925. I had claimed that the 
prevention of unemployment by the employers would increase 
both profit and wages by increasing the efficiency of the industry, 
without cost to anybody. The auditor of the largest firm compiled 
for me from his records, over a period of years, the ‘‘output” of 
clothing compared with the “input” of labor, that is, the total 
number of hours worked by the four or five thousand employees of 
the firm. The record showed that, in the course of five years, in¬ 
cluding one year of the unemployment prevention plan, the output 
per average man-hour of men and women workers had increased 
100 per cent. 

The representatives of the employers claimed that the increase 
in efficiency was due to management. They had introduced all 
of the short cuts in shop organization and machinery advocated 
by Taylor and more. The employers’ claim was true. Fatigue had 
actually been reduced, partly by shortening the hours of labor by 
the day and week, while increasing the rate of wages per hour. 
The representatives of the union claimed that these laborsaving 
schemes could not have been introduced or made effective had not 
the union cooperated with management in the investigation and 
elimination of all the various restrictions of output which the 
laborers or the management had previously been practicing. This 
also was true. They cooperated because they now recognized that 
they were “citizens of the concern,” and the success of the firm in 
meeting competition meant more steady employment and more 
annual earnings for them. 

I concluded that any effort to measure the amount of “merit” to 
be assigned to management, compared with the amount of merit 
to be assigned to the labor union, for bringing about that increase 
of efficiency was not worth while, and indeed would tend invidi¬ 
ously to defeat the main purpose of increasing the joint efficiency 
of management and labor, that of increasing both profits and 
wages. A part of the efficiency of management had been the adop¬ 
tion of this very scheme of unemployment prevention at the re¬ 
quest of the union. 
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Since efficiency is joint efficiency, I proceeded to develop, with 
the help of Taylor’s disciples, the foregoing idea of a “managerial 
transaction,” instead of the isolated idea of “management,” and 
to tie it up with the whole legal and economic situation which, 
with the growth of huge industry, had apparently separated man¬ 
agement from labor. Efficiency itself can be measured, as Taylor 
had demonstrated. It is a ratio of output to input, which I name 
man-hour efficiency, to distinguish it from the dollar efficiency, 
which is not efficiency but is the relative scarcity of bargaining 
transactions. 

How do we distinguish and measure this double meaning of 
efficiency, which goes back to the dispute between Malthus and 
Ricardo ? ^ The distinction between man-hour efficiency and dollar 
efficiency is maintained by new terms of activity introduced into 
the science, namely, the ratio of input to output, an idea taken 
from the mechanical engineers like Frederick W. Taylor. This is 
contrasted with the ratio of income to outgo, that is the money 
income relative to the money outgo, which measures relative 
alienations of scarcities, that is, relative bargaining power, or pur¬ 
chasing power. 

The distinctions of output and income are related to that be¬ 
tween wealth and assets. An increase of efficiency, that is, an in¬ 
crease of output per man-hour, is an increase of wealth in the 
form of use value ; but an increase of money prices or decreases 
of money wages is an increase of assets for the employer and may 
be a decrease of wealth by restriction of output. To beat down 
wages paid, and to uphold prices received, often described as 
“business efficiency,” is an increase of profits and assets, but is not 
an increase of real wealth for the nation. 

These distinctions indicate the century-old confusion that arose 
from the two meanings of labor as efficiency and scarcity, or out¬ 
put and income, used but not distinguished by Adam Smith in 
1776. Business efficiency, the increase of assets by bargaining 
power, was given the same meaning as technological, or engineer- 

' This argument was developed in greater detail in my Legal Foundations 
of Capitalism, New York, The Macmillan Co., 1924 ; and Institutional Eco¬ 
nomics, New York, The Macmillan Co., 1934. 
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ing, efficiency, the increase of wealth by productive efficiency, the 
one measured by dollars, the other by man-hours. Yet the two 
meanings were made identical by the long line of classical econo¬ 
mists who followed Ricardo, unmindful of the distinction already 
emphasized by Malthus at the beginning of the century. 

The third meaning of labor, as ^‘labor saved,made identical by 
Smith with the other two, did not get its independent significance 
until developed by Henry C. Carey, the American economist, con¬ 
temporary of Karl Marx in 1848. It became the foundation of the 
protective tariff policy adopted by the victors in the American 
Civil War of 1861, and also the meaning adopted by Hitler when 
he started his nazistic revolution in 1933 on the banner of brot und 
arbeity food and employment, for the people of Germany. 

This third meaning of “saved” labor, made identical by Smith 
with “embodied” labor and “commanded” labor, was the labor 
saved for self by imposing it upon others, as when I hire a laborer 
to dig a ditch instead of digging it myself. 

But before the time of Carey, at the middle of the nineteenth 
century and seventy-five years after Adam Smith, the inventions 
of the steam engine and machinery had greatly increased the 
efficiency output of British labor. The British capitalists, by under¬ 
selling, could prevent the introduction of machinery into America, 
if America retained the free trade doctrines of the British classical 
economists. 

Carey, therefore, used the “labor saved” meaning of Smith as 
the meaning of value, but instead of labor saved for one individual 
by imposing it on another individual, it was the labor that would 
be saved for the American people by imposing it upon machinery 
and steam power, if protected by a tariff tax against British im¬ 
ports. This meaning caused a decided change in the meaning of 
value as now defined by Carey. Instead of Ricardo’s “real value” 
determined by the amount of labor exertion “embodied” at the 
preceding time of actual production, the value of all products be¬ 
comes the much less but present “cost of reproductiony^ by sub¬ 
stituting machinery and steam power for labor in the present. 

This was a decidedly optimistic turn to the meaning of labor 
and the meaning of value because of increased productivity of 
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machinery and, on this account was opposed by the followers of 
the classical economics of Ricardo. This became the official mean¬ 
ing of labor and value in the United States, for it was the meaning 
intended by the advocates of the protective tariff, and also by the 
comrts of the United States, in all calculations of the present value 
of public utilities, such as railways and similar enterprises requir¬ 
ing large amounts of physical equipment. The value of these prop¬ 
erties would be, not their cost of production in the past, but their 
cost of reproduction in the present. 

Now it was not labor cost, as measured by man-hours, the mean¬ 
ing retained by the communists—it had become money cost, the 
very different scarcity meaning of business assets instead of wealth 
of nations. 

Lastly, the much larger increase of fixed capital, or “durable 
goods,” and the use of other forces of nature, such as electricity 
and chemistry, made apparent that it was the “embodied” forces 
of physical nature, rather than the embodied human labor power, 
that determined the whole capitalist system and the change from 
individuals to corporations, labor unions, and political parties. 
New changes of words and their meanings came to the front. 
The “real” meaning of labor became the opportunity to get em¬ 
ployment in face of the ownership of these huge capital equip¬ 
ments by corporations. While Carey and the protectionists had 
meant an increase of efficiency by the substitution of machinery, 
the miserable paradox of wealth and assets came to be the political 
and economic issue, and with it the problem of obtaining employ¬ 
ment by equality of opportunity in times of prosperity and de¬ 
pression, rather than the problem of efficiency or the problem of 
bargaining power over prices or wages. Efficiency was no longer 
a problem, if the man-hour output of labor since the beginning 
of the nineteenth century had increased eightfold as estimated by 
Carl Snyder, and the equally probable increase of fourfold in 
efficiency rate of output in the 40 years since 1900. This is, of 
course, the paradox of the capitalist system. The optimism of 
enormously increased opportunities, when output per man-hour is 
now probably ten times as great as it was a hundred years ago, is 
frustrated by the unemployment and part-time employment that 
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forbids access to this magnified equipment and tenfold greater 
efficiency. 

Perhaps it is because another great change in the labor theories 
of value has occurred, the change from the labor of the past, em¬ 
bodied and projected forward into present commodities, to the 
labor and efficiency and bargaining of the future, capitalized back¬ 
ward into a present worth of stocks and bonds. This is the credit 
system taking the place of the primitive labor system. We name it 
‘Tuturity.’^ 



Chapter viii 


FUTURITY 


Economic science began with the study of what had happened 
in the past, then moved to what is now happening in the present; 
finally it is concerned with the hopes and fears of what may be 
expected to happen in future time. 

Mathematically defined, “the present” is a moving point of time 
between the outgoing past and the incoming future. Psycho¬ 
logically, “the present” is an instant of time when feelings of 
pleasure and pain occur, modified by memory of the past and 
expectations of the future. Institutionally considered, however, 
the present is limited by the dates of concluding the negotiations of 
the several transactions which commit participants and subordi¬ 
nates to a line of behavior in the future. 

The three stages of time are embraced in three different theories 
of value constructed by different schools of economists. The 
classical economists, followed by the communists, began with the 
exertions of labor in the production of wealth in past time, which 
gave “embodied” value to the products in the present. The hedo¬ 
nistic, or pleasure-pain economists, began with the pleasures of 
consumption of wealth in the present, which create the demand 
without which the products would not have their present market 
value. The institutional economists begin with the legislative, ad¬ 
ministrative, and judicial decisions of both governmental and 
private collective action on which depend the security of present 
expectations of future profits, investments, jobs, and contracts. 
Without this security of expectations, there would be little or no 
present value, present enterprise, present transactions, or present 
employment. Value is present worth of future net income. 

No school of economists was clear cut on these time dimensions. 

[ >04. ] 
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All of them took past, present, and future for granted, without 
investigation, just as time was taken for granted in the physical 
sciences before the incoming of recent theories of “relativity.” 
One reason why early economists did not separate out future time 
for special investigation in their theories of value was the assump¬ 
tion, taken from the physical sciences, that cause precedes effect. 
Labor precedes its product; sensations precede action; scarcity 
and want precede effort and satisfaction. But here is an e^ect 
that precedes its cause. Philosophers distinguish the two perhaps 
as “end purpose” and “instrumental purpose,” “reason and con¬ 
sequence.” Without too much philosophizing we investigate their 
transactions, instead of their individual pleasures and pains, as 
well as the expectations which they offer to each other in order to 
induce each other to act. This is negotiational psychology. 

Furthermore, early economists were laissez faire as regards gov¬ 
ernment. They thought government was repressive and obnoxious. 
We also investigate how government acts to lead people into a 
supposedly better economic administration. We find that people 
act in exactly opposite ways during periods of depression and 
prosperity. Not logic, but fear and hope are fundamental. People 
act to enlarge valuations in periods of hope and to depress valua¬ 
tions in periods of fear. 

Their reasons are expected consequences and the immediate 
alternative opportunities. This, again, is negotiational psychology 
instead of rational or hedonistic psychology—it is “volitional psy¬ 
chology,” or “will power.” Its instrument is signs and language. It 
is the psychology of persuasion, coercion, duress, command, obedi¬ 
ence, fear or hope; the truly behavioristic psychology of busi¬ 
ness, of labor, of politicians, of propagandists, of legislatures, of 
executives, or courts. Its simplification in one general term is 
futurity. The credit system is its institutional creation. 

Different features of futurity may be mentioned and also the 
dates of their introduction into economic science. Debts and credits 
are aspects of futurity. Clement Juglar of France was the first, in 
1862,^ to investigate debt exhaustively; his investigation was in 

^ See Encyclopedia of the Social Sciences, New York, The Macmillan Co., 
1932-3S1 Vol. VIII, p. 469. 
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terms of speculative activity, not in terms of the physical analogy 
of a manufactured commodity. A debt, in British and American 
law, is “incorporeal property,” which was made “negotiable” in the 
seventeenth century so that it could be bought and sold like the 
physical commodity, metallic money. Juglar made debt the eco¬ 
nomic base of the optimism and pessimism of the English econo¬ 
mists. For them, however, the allowance for time was not economics 
but psychology. But now it is economics, through the inclusion of 
debts. A debt has two stages in time, distinguishable as the date of 
“closing of negotiations,” and the date of “closing the transaction.” 

The negotiations are closed at a definite point of time in law, 
say, September i, 1936, 3 p.m., which is “the present.” At that 
date the rights and duties of the contract begin, which are “the 
future.” These are to continue until the transaction itself is closed 
by the performance of the last of all the obligations created by 
closing the negotiations. Two obligations, or “commitments,” are 
created: a duty of performance and a duty of payment, which 
in economics and law are debts. The seller of the commodity 
undertakes to deliver it within an immediate or deferred future, 
a debt of performance. The buyer undertakes to “deliver” the 
money, or other customary equivalent, at a future date or dates, a 
debt of payment. When the last of these obligations is fulfilled, 
the transaction is closed. Until they are closed they constitute each 
a rule of action, in view of which the debtors must hire laborers 
and must subordinate their other economic activities. Within that 
period, which may be one day or a hundred years, the two debts 
are negotiable or assignable, whereby the rights and duties are 
transferred by negotiation to others. 

The negotiability or assignability of these rights and obligations 
means their salability, and this attribute gives to them exchange- 
value, which has come to be distinguished, in American decisions, 
as a special case of “intangible property.” Other intangible proper¬ 
ties, whose present value depends on their expected exchange 
value or expected income, are such as patents, good will, trade¬ 
marks, corporate franchises, various rights “to do business.” All 
are “intangible,” because all are cases of futurity. Even the so- 
called “corporeal property”—the ownership of a tangible thing. 
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like land or an auto—is also ‘ 4 ntangible^^ because it means a pres¬ 
ent right to sell or rent the thing in the future for money or its 
equivalent in exchange, which could not be done if one did not 
have ‘‘the right/’ In all cases the present value depends on ex¬ 
pected scarcity, which is economic futurity, and this is property. 

Other aspects of futurity may be mentioned, such as risk, se¬ 
curity, profit, interest, savings, or investment. Risk had always 
been assumed in economic science as true for everybody, whether 
manufacturer, laborer, or investor. But it was not separated out 
for investigation until corporation finance had made the distinc¬ 
tion between stocks and bonds. 

This separation required a distinction to be made between two 
dimensions of time, a “flow” of time and a “lapse” of time. Each 
has practical significance only with reference to future time. A 
“flow” is an expected succession of events, the expectation of 
profits ; a “lapse” is an expected interval between two events, the 
expectation of interest on investments. All future events are risky 
because they are unknown, but the stockholder takes more risks 
than the bondholder, and names it profit or loss, because he takes 
what is left after the bondholder is paid. His are the risks of the 
“equity.” He gets “profit” in the form of dividends; the bond¬ 
holder gets “interest,” secured by contract as a prior claim upon 
the assets. The distinction is between “venture,” or equity capital, 
and “secured,” or privileged capital. Each is savings; each is “in¬ 
vestment” of savings. Stockholders and bondholders are both 
capitalists, and both invest their savings. Both take risks, but the 
stockholders insure the risk of the bondholders to the extent of 
their investments as stockholders. Were it not for the govern¬ 
mental scheme of “limited liability” for stockholders, there would 
be no investments of savings in corporations adequate for large- 
scale industry. 

The same is true of a farm or other business, not incorporated. 
The mortgagee has a prior claim on the farm; the owner has the 
“equity”—^whatever is left. The owner’s “profit” depends on the 
“margins” of what is left in the succession of risky transactions. 
The lender’s “interest” is guaranteed during the interval between 
a present and a future event. 
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Having analyzed the matter in the intricacies of corporation- 
finance, the modern economist shifts the analysis back to the 
primitive farmer or manufacturer for whom the early economists 
did not find it necessary to make the distinctions. But the time 
factor is exactly opposite to that of the older economists. Early 
economists began with the past and traced the origins of the pres¬ 
ent out of the past. Economists now begin with the future and 
read it back into the present. 

One of the facts for economics is the past intentions of the 
parties to the transaction. What did they agree to do or not to do? 
Courts of law have developed methods of investigating this nego- 
tiational psychology. One of their devices is in the distinction 
between “law” and “fact.” The facts are ascertained by a jury who 
are ordinary humble men and therefore “reasonable.” What 
would a reasonable man have intended to do in assenting to that 
agreement under the “then” circumstances? It is a method of com¬ 
parative psychology. The economist makes similar investigations 
of negotiational psychology in general. I have sometimes made 
similar investigations in interpreting collective bargaining agree¬ 
ments and in the negotiations themselves leading up to such an 
agreement. I formulate certain “psychologies,” the business man’s 
psychology, the socialistic psychology, the trade unionist psy¬ 
chology. What do they want to do? Why do they differ in their 
psychologies? How can they negotiate an agreement under the cir¬ 
cumstances? It is a “technique” of negotiational psychology which 
I investigate in successful arbitrators, mediators, business man¬ 
agers, executives, and in politicians. 

Negotiational psychology is often mistaken in its calculations 
of the future. It may be too optimistic, too pessimistic, or too 
ignorant. Yet it is controlling and controllable. In feudal times 
domination was the psychology of physical force. At the opposite 
extreme in the highly developed credit system of voluntary agree¬ 
ments, with the modern emerging monopolistic central bank or 
reserve system and its variety of “controls,” it is through the ne¬ 
gotiational psychology of sellers, buyers, bankers, that their 
transactions, prices, and voluntary rules of action for the future 
are controlled, more or less, for good or ill. 
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Thus I make negotiational psychology a part of the foundation 
of economics. It alwajrs has been “social psychology.” But that 
term is too broad for use in economics. When reduced to a mental 
tool of investigation usable in economics, it is negotiational psy¬ 
chology which is the psychology of transactions. There is difficulty 
in constructing the idea for those brought up on the individualistic 
psychology of pains, pleasures, wants, satisfactions, or dreams and 
psychoanalysis. Yet negotiational psychology is the psychology of 
courts of law, of business men, of legislative bodies, of all collective 
action where it is necessary to agree upon prices or wages that 
will be paid in the future, upon deliveries that will be performed, 
or upon future rules of action that will be followed. 

Negotiational psychology can be seen actively at work and can 
be investigated in any bargaining, managerial, or rationing trans¬ 
action. I name it objective psychology instead of the subjective 
psychology of pleasure and pain. It is the psychology of language, 
of duress, coercion, persuasion, command, obedience, propaganda. 
It is the psychology of physical, economic, and moral “power,” the 
truly “behavioristic” psychology of economics in preparing for 
the unknown future. 



Chapter ix 


CUSTOM 


Custom is such similarity of behavior as may be expected to 
continue almost unchanged in the future. Individuals must adjust 
themselves to that similarity, simply because it has become 
habitual and not because it is logical, rational, or intelligent. This 
is the distinction which we make between “simplified” logical 
assumptions and “habitual” customary assumptions. The two kinds 
of assumptions are distinguished in our analysis, but they are 
united by further analysis under the name of “relativities.” When 
collective action in the form of corporations, unions, or political 
parties becomes habitual, it becomes a custom, and any logical 
analysis that leads to the elimination of custom is likely to lead 
to a revolutionary breakup of the ties that hold society together, 
and to be unenforceable. 

The attempt to establish, for example, a minimum wage by law 
for women higher than, or even as high as, the customary level for 
women, or to establish a universal prohibitive liquor law against 
practices that are customary, breaks down because juries will not 
convict, or witnesses will not testify. Even a sovereign dictator¬ 
ship would hesitate to introduce revolutionary changes in custom. 

In the nineteenth century, along with the idea that “society” 
was a myth and had no actual existence because only individuals 
lived and existed, came the related doctrine that society had 
passed from the Age of Custom to the Age of Contract. But con¬ 
tract is also a custom—for example the “custom of merchants” in 
enforcing agreements between individuals through their guild 
courts; and the modern joint stock corporations exist only be¬ 
cause the necessary contracts are habitually enforced by the 
courts in cases of dispute. The fact that disputes are not brought 
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before the courts on points where the expected decisions are 
known beforehand is itself an adjustment to the custom of the 
judicial branch of government. 

Customs change in the course of repetition of practices, which 
thereby become habitual. The modern meaning of ‘‘money” 
for example, as bank checks payable on demand, not in metallic 
money, or bullion, but in a bookkeeping unit of account enforce¬ 
able at a court of law, is a new custom, and now becomes habitual 
under the new meaning of money. The whole of the new credit 
system is administered upon the acceptance of this custom of 
bank checks to a point of compulsion. Today no person can con¬ 
tinue in business who always demands metallic money or habitually 
refuses to accept lawful bank checks as full payment and release 
of debts, as was formerly customary. 

The compulsory character of custom differs at times in extent 
of area, and in the degree, or kind, of compulsion upon indi¬ 
viduals. These differences have required distinctions to be made 
between practices, usages, customs, and common law. In all cases 
these differences have the similar significance that individuals 
must adjust themselves to what others are doing, regardless of 
logic, reason, or self-interest. But they differ in other respects. 

The term “practices” is usually restricted to the customs of a 
particular establishment, different from those of other establish¬ 
ments. One who patronizes a particular establishment, say a 
cafeteria, must adopt the practices of that establishment, or pay 
an extra cost for additional or for unaccustomed services of the 
cafeteria. The employees must likewise adjust themselves to the 
practices of the establishment or work elsewhere. The courts, in 
cases of dispute, would enforce reasonable practices, as found on 
investigation, and so these private practices, if deemed reasonable, 
become a part of the common law. 

“Usages” are similar practices of all competing establishments, 
such that individual customers or employees have no worth-while 
alternatives by going elsewhere. These usages, if enforced by some 
kind of a tribunal, such as the arbitration committee of a stock 
exchange, become compulsory and add significance to the word 
“custom,” which takes the place of practices or mere usages. It 
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was this “custom of merchants,” enforced by the merchants’ guilds 
of the Middle Ages, that were taken over and enforced by the 
courts of law. This enforcement of “customs” constituted the 
“common law” of negotiable instruments in its early stages. A simi¬ 
lar common law method of creating “judge made” law by “finding” 
it already in existence, as a custom, converts the customs of 
chambers of commerce, and the like, if deemed reasonable, into 
the common law enforced by the courts. The same practice goes on 
in arbitration boards, which are constantly establishing new cus¬ 
toms by new decisions in settling disputes in the field of employ¬ 
ment. 

Eventually this creation of new law may be taken over by the 
legislature, but even then the legislature entrusts the administration 
to courts or commissions which go on to modify the statutes through 
decisions in settlement of disputes. When these decisions are ac¬ 
cepted generally, they become the still further extension of custom 
and the common law. 



Summary 


PART TWO 


We have considered five so-called “simplified assumptions’^ as 
starting points in the investigation of economic problems. These 
assumptions would usually be called “fundamental principles,” or 
“elementary principles,” or “fundamentals.” They are named 
assumptions because they are mental tools for purposes of investi¬ 
gation. But even if called “principles,” they do not exist in the 
world about. A “principle” is only an assumed similarity of ac¬ 
tivities and has no existence except in the mind of him who con¬ 
structs or borrows the principle as an instrument with which he 
selects what he considers to be the facts worth while. 

These presuppositions become universal in the minds of all 
who contemplate the economic complexities which confront them¬ 
selves and others. If economics is approached as a science of 
human beings, instead of a physical or biological science, then 
these very presuppositions, and even obsessions, are the first sub¬ 
ject matter of investigation. Let them be considered, however, as 
elementary assumptions with which human beings unconsciously 
or habitually guide their economic activities. Then it is possible to 
treat them as mere similarities and to use them as our own con¬ 
sciously constructed mental tools, simplified as much as possible, 
and then recombined into thousands of special cases which we are 
called upon to investigate. 

The first observation to make is that the simplification of an 
assumption is wholly artificial and designedly so, just as a spade or 
a mowing machine is artificial. Being artificial, the similarities do 
not exist independently, but are picked out for separate investiga¬ 
tion as though they did exist independently. Furthermore, even 
though we have five similarities, each is in itself a complexity hav¬ 
ing several divergent applications according to the points of con- 
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tact where they infringe on other simplifications. Scarcity, in one 
of its diversities, is property, and property is one of the diversities 
of sovereignty. Efficiency counteracts scarcity. Futurity applies 
mainly to the credit system and to contracts. Custom signifies 
futurity coupled with security of expectations. 

Each individual, each race of individuals, each corporation or 
labor union is a special case where only special investigation can 
ascertain and explain the relative predominance of the several 
simplified assumptions which serve as clues or mental tools to 
enable the investigator to find his way. About as far as an assump¬ 
tion can go is to correlate things by various ‘‘relativities,’^ and 
then to expect that there may be individuals, races, or peoples 
who will remain primitive, like oysters, and others who will acquire 
understanding and initiative to move forward and formulate ideas 
that may work in the future. No method of investigation, how¬ 
ever scientific, can have the answers to the puzzles of human 
progress. Ultimately progress rests with the human will. 



PART THREE 


Relativities 



Introduction 


The modern theory of relativity has superseded the older ideas 
in physics of the absolute distinctions between time and space, 
and between the investigator and the materials investigated; it is 
also urgent that we see the relativities in social action and in¬ 
vestigations. This does not require that we abandon the insights 
of earlier economists who have worked with absolute or nonrela¬ 
tive definitions and categories. But it does require that we broaden 
our analysis to incorporate the study of the relativities of indi¬ 
viduality, ownership, time, and judgment. 

The individual is a different person according to the nature of 
the concerns or transactions in which he participates. Paul Waring 
transformed the street cleaners of New York City from dirty, 
slovenly, Tammany Hall “ward heelers” into upright, independent, 
respected “sanitary” workers through organizing them into a 
union and providing them with white uniforms. The individual is 
a system of relations, and changes with the collective action of 
which he is part and product. 

As with individuals, so with things, instead of assuming that all 
valuable things are owned we need to study the processes of 
ownership as well as of production, that is, private property and 
economic power. Again this is a field of degrees of power, of the 
relative equality or inequality of the participants in economic 
transactions. Public policy and administration in America proceed 
by “reasonable” conciliation of interests in terms of a multiplicity 
of purposes, rather than by the dictatorial triumph of one interest 
or purpose over all others. 

Social affairs are also relative to time. Everything I have taken 
up in my investigations seems to have had its character deter¬ 
mined by what went before or by something that came after. 

The human mind is an active participating mind—with the 
power of giving direction to events, within limits, by turning its 
ability to the strategic or controlling factor. Consequently the 
thoughts, ideas, and investigations of social scientists are a part 
of the materials of their own investigations. This determines the 
necessity both for investigating the similarities and differences 
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within experience, and for devising ways of checking upon the 
habitual assumptions of the investigator. 

It follows too that the unit of investigation depends both upon 
the purpose of the investigation and the nature of the probem. 

Out of the requirements of these relativities we have found the 
going concern with its constituent transactions to be fruitful units 
of investigations. We conclude that the going concern, as devel¬ 
oped by the courts, is an adequate and relevant unit of investiga¬ 
tion in economics. We were searching for a unit that would be 
more appropriate than the mechanistic, atomistic, or organic 
analogies from the physical sciences. For Adam Smith, individuals 
were like atoms; Karl Marx made the whole of society his unit 
of investigation. Others followed out mechanical or organic analo¬ 
gies. But what is needed in economics is some unit which has parts 
and can be analyzed; one that has been the deliberate construc¬ 
tion of the human mind and will. It is also necessary to be able 
to show the combination of degrees of power exercised by the 
human will in relations among persons and in the choice of al¬ 
ternatives. This permits the analysis of judgment of valuation, 
wherein the various factors are given their due weights, rather 
than the acceptance of a determination even with multiple 
causation. 

As I have studied practical problems it has always seemed to 
me that the life-and-death struggle of making a living and trying 
to get rich was at the bottom of all other problems. Out of this 
basic struggle come political parties, constitutional governments, 
labor unions, corporations, and so on. Always I worked out 
some administrative task, but the administration grew out of the 
underlying struggle for making a living. Consequently I have 
never been able to think of the various social sciences as separate 
fields of history, political science, law, economics, ethics, and ad¬ 
ministration. What we need is some way of working through the 
whole complex of problems that grow out of this fundamental 
struggle. 

For these reasons I have worked out over the years the analysis 
of the three transactions. This is the smallest unit we can find 
which permits the analysis of all dimensions of the human will in 
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action, with the correlated social relations. In distinguishing the 
various transactions, we have attempted to correlate the similarities 
and differences found in analyses of pricing (bargaining) with 
those discovered in the analyses of industrial efficiency, in ways 
which also permit correlative investigation of the rationing prac¬ 
ticed by industrial and political governments. 

The study of discretionary human activity in making a living 
must be as broad as the whole field of the adult, sane, legally 
recognized human will—both individual and collective. Within this 
broad field we need analytical tools for investigating the whole 
array of relativities which find their most inclusive integration in 
judgments of value. 



Chapter x 


METHODS OF INVESTIGATION 


I. Similarities and Differences 

Isaac Newton, nearly three hundred years ago, conceived a pos¬ 
sible similarity between objects falling to the ground and the 
moon swinging around the earth. He spent twenty-five years in¬ 
vestigating that supposed similarity, thereby inventing a new 
mathematics and a method of investigation by comparisons. Mil¬ 
lions of people had seen the two motions but had not thought of 
inquiring whether they were similar, much less had persisted in 
such an investigation. For this reason their observations were 
“empirical,” instead of theoretical or even practical. They did not 
set up an hypothesis of similarity for investigation and agreement 
in the midst of the differences plainly visible. 

Newton’s similarity was the simple hypothesis that both the 
objects and the moon were falling toward the earth. His twenty- 
five years were filled with guesses, theories, hypotheses, mathe¬ 
matics, and ended with the laws of motion. These so-called “laws” 
were simply similarities of motion amid diversities, and as such, 
became the method of the physical sciences and of the inventions 
of mechanical engineers. 

The modern practical scientific process of the engineer can be 
resolved into three main components discovered by successive 
generations of theoretical scientists, inventors, patentees, mechan¬ 
ics, and business executives, all of them on a search for similarities 
in the midst of nature’s millions of diversities. These three com¬ 
ponents are facts, purpose, and theory. 

The facts are activities whose relations to other events have 
been established by investigation. Facts are the outcomes of settled 
questions, such as statistics. The purpose is control of nature’s 
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apparently blind activities. These blind forces or activities are to 
be directed for the purpose of constructing aids and substitutes 
for human labor, for other natural materials, and for increasing 
profits. The theories are the hypotheses which guide the search for 
similarities of activities. The theories are tested or proved by con¬ 
trol of the diversities through control of a few similar activities. 

Indeed, under the name efficiency, in Chapter VII, we have in¬ 
cluded the materials of the whole of the physical sciences started 
by Sir Isaac Newton, in so far as promoted or obstructed by mod¬ 
ern governments, corporations, and labor unions. These operate by 
laws of property, by profit-seeking, and by regulations and re¬ 
strictions of output. 

It is this very commonplace principle of similarity and difference 
that leads to both the separation and the correlation of all the 
sciences in their practical applications for human activity and 
understanding. There is a big difference whether the participants 
are able to recognize and discern the similarities or are confused 
by the multitude of differences; likewise, whether the participants 
are able to discern differences and distinctions when and where 
they exist, or are blindly accepting alleged similarities. The rather 
small number of individuals who search for similarities and for 
significant differences are the active, constructive, inventive 
leaders. The large number befuddled by differences, unable to dis¬ 
cover the similarities, or unable to recognize real differences, be¬ 
come the passive subservient followers. 

In 1901 I was invited to sit in with a joint conference of mine 
owners and union representatives of four midwestern states who 
were negotiating a labor contract for the central soft coal field.^ 
They were bargaining over the terms of the contract, and the con¬ 
ference became deadlocked. Each side then appointed an equal 
number of representatives to a committee of sixteen which was 
instructed to reach an agreement. This committee of sixteen in 
turn appointed two operators and two miners who worked out the 
terms of the agreement which was later submitted to the large 

^ For an analysis in terms of constitutional government in industry, see J. R. 
Commons, “A New Way of Settling Labor Disputes,” American Monthly Re¬ 
view of Reviews, March 1901, Vol. 23, p. 328. 
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committee and then to the joint conference as a whole. The report 
of the small subcommittee was adopted by both groups. Subse¬ 
quently, during the life of this agreement, laborers were hired by 
the mine operators in the four states only according to the work¬ 
ing rules adopted at the conference. I then called this procedure 
“collective bargaining,” but following out the distinctions made in 
transactions, I found that there were significant differences within 
the transactions which followed. 

The original agreement reached by the joint conference was a 
collectively bargained transaction. It was a bargaining transaction 
with the participants meeting as legal equals; their wills met in 
the terms agreed upon. But the object of their agreement was 
really the working rules that bound both operators and laborers 
in their dealings over the terms of employment for the entire coal 
field during the life of this contract. Both the mine owners and 
the labor union bound themselves to follow the joint or collective 
will of this agreement. 

Subsequently, all the particular labor contracts with individual 
mine operators made throughout the central field were partially 
rationed transactions. The joint conference had agreed upon rates 
of pay, hours of work, volume of work allowed each miner, and 
so on. These agreements were in the form of working rules, but 
they were rules enforced upon the whole field for the purpose of 
equalizing competition. Actually the head of the miners’ union, 
John Mitchell, was authorized to ration out the economic oppor¬ 
tunities by differential terms of employment according to the 
agreement of the joint conference. The conferees agreed upon 
working rules for the rationing transactions. These working rules 
are quantitative in the sense that they refer to the relevant per¬ 
formance in measurable terms—man-hours, rates of pay, wages per 
ton, and so forth. 

In similar fashion, I see bargaining transactions giving way at 
every turn to rationing transactions in our modern American 
capitalism of corporations, holding companies, and labor unions. 
In these great integrated concerns, materials in all states of fabri¬ 
cation pass from one “company” to another without bargaining— 
that is, by rationing. 
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Whatever bargaining occurred at the individual mines was car¬ 
ried on within the terms of the joint conference agreement. Actu¬ 
ally, then, the bargaining and rationing transactions were simul¬ 
taneous and complementary in the hiring of the workers. Neither 
aspect of the complex problem can be ignored without omitting 
an essential part of the activity. The similarity is the transaction, 
the meeting of the wills. The difference between these transactions 
and strictly bargaining transactions was that the local union rep¬ 
resentatives and operators were free to negotiate only within 
narrow limits. In the broader limits and terms the local partici¬ 
pants only executed the will of the superior body whose creation 
they had previously authorized. This significant difference is al¬ 
most inevitably overlooked if the transaction is looked upon solely 
as a “price” in a price system, and there is a vast difference be¬ 
tween a “bargained” price and a “rationed” price. The difference 
rests in the way the human wills meet, and in the working rules 
that make up the respective implied social organizations. 

In like manner, viewing the whole economy, we may conclude 
that the profit motive is the strategic “similarity” in all produc¬ 
tion relations under capitalism. The differences in size, capital 
holdings, negotiation, etc. are ever present between one employer 
and the next. One may hire a dozen employees, another a thou¬ 
sand or more employees; but both depend upon the labor power. 
Both produce for the market, where each negotiates and transacts 
for his own commodities and interests. Both are opposed to dic¬ 
tatorships, and both the small and the large producer are opposed 
to coercion or any interference on the part of outsiders, be it the 
state or the labor union. Both seek profits. Yet to understand 
profits we need to recognize differences in profits—differences in 
the meaning and use of the term. Thus, we find a rate of profit, a 
profit yield, a margin of profit, and a profit share. 

The same principle of similarity is applicable to the labor 
unions. Though each labor union may differ in some respects from 
all others, labor unions as a whole serve a utilitarian purpose for 
their members, as the corporations have a purpose in serving their 
owners. It is the labor union that negotiates and engages in trans¬ 
actions with the corporation employer. One desires a space in this 
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world as much as the other. It is both in the broad and in the 
narrow field of activity where we must seek the similarities among 
the myriad of differences. 

The differences must also be sought for. Not all factors are 
reconcilable, and differences between one activity and another 
are many. Wages and profits are not identical. Neither is large- 
scale mass production similar in all respects to domestic hand- 
tool production. A farmer is just as much a producer and desires 
as high a standard of living as the wage worker, but the tools, the 
resources, and the skills that each employ are different. 

Various differences exist between labor unions and corporations, 
but the differences in each do not necessarily mean that the cor¬ 
porations must resort to coercive methods to impose their will on 
the labor unions, or vice versa. The employment of persuasion 
would sometimes eliminate the friction often created by coercion, 
and win the support of those groups and interests whose services 
are essential in productive enterprise. 

This method of searching for significant similarities and dif¬ 
ferences in activities may be properly called the comparative 
method of reasoning. This is in contrast with the deductive 
methods usually employed in orthodox economic theorizing. The 
first is the method of investigation to isolate similarities. The 
second is the method of generalizing—arriving at universals. 

The beginnings of all science consist in a few universal similari¬ 
ties from which by deductive reasoning all special cases are de¬ 
rived. Then follows the discovery of differences which accumulate 
until the science splits into specialized details; or multiplies its 
complexities until it becomes unmanageable in its verification of 
facts, or in its practical application as a whole. At this stage a new 
formulation of general principles, or universal similarities, be¬ 
comes imperative. 

The deductive method is characteristic of the classical or 
orthodox economics which rested upon the isolated assumption of 
self-interest. Complexities are eliminated because a single assump¬ 
tion is isolated. This method finds the single cause in the assump¬ 
tion regardless of the time factor. 

The conflict between deductive and comparative reasoning be- 
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comes evident when economists are required to work with public 
administrators—in the administrative commissions or action 
agencies. The economist and the administrator may be speaking 
different languages—each may be appropriate in its own field, but 
the economist may start with a single assumption and reason 
deductively that all individual cases are similar. The administrator 
starts with all circumstances and must give appropriate weights 
to each in the volitional result. The economist's similarities may 
be only analogies, i.e., incomplete similarities. In recognizing 
similarities and differences, it is primarily the purpose of admin¬ 
istrators to formulate rules and laws that will benefit all parties 
concerned. The investigation of similarities and differences in pub¬ 
lic administration and public policy results in directing attention 
to particular conflicts and problems. This gives a limited purpose 
in administration instead of a general purpose covering the un¬ 
limited variety of industries, individuals, and collective acts. In 
this way the tasks become more favorable for the limited capaci¬ 
ties and limited factual knowledge of either theorists or par¬ 
ticipants. An adequate theory simplifies the problem by focusing 
attention upon the strategic similarities. 

In my own experience, I have studied not only the available 
relevant facts and statistics, but also the divergent points of view 
of the individuals who collect and report the facts and statistics. 
Then by getting the parties together in conference, I have found 
they were forced by necessity of action to reach an agreement. In 
this way they reached a kind of “weighted average” or balanced 
emphasis of individual viewpoints. The theories of the participants 
served as guides to workable rules of action for the circumstances 
of time and place, but in the negotiations the progress was made 
by the comparative method of searching for similar or common 
ground amid the multitude of differences. 

2. Working Rules 

Working rules are the way in which the management or ad¬ 
ministration of collective action guides the acts of subordinate 
individuals. There is a hierarchy of collective action, and history 
reveals how it came about. If economic science had started with 
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corporations and unions instead of individuals, it might have 
started with the rules of action which apportion to each of the 
associated individuals the kind and amount of work which each 
should do, the kind and limits of transactions upon which each 
should enter, and the shares of the joint product to be apportioned 
to each. These apportionments are made by the working rules of 
the concern. 

All economic activity goes through the three stages—negotia¬ 
tion, transaction, and administration. A housewife examines the 
potatoes in the grocer’s bin. She is thinking of the qualities, the 
possible substitutes, her stock on hand, her confidence in what 
the grocer says. The grocer considers whether she will pay cash 
or ask for credit until Saturday, and states his price. That 
is the negotiational stage, the stage when valuations are being 
made. 

Then she finally agrees with him on the price, the quantity and 
quality which she will take. This is the transactional stage, when 
“the wills meet.” The meeting of wills lays down a rule of action 
for each. It is a “commitment,” a “contract.” Forthwith the grocer 
packs a peck of potatoes, and she hands him fifty cents. This is 
the administrative stage when the rules of action are carried into 
effect. 

Bargaining is also collective bargaining of various kinds. Repre¬ 
sentatives of the two sides are arguing, persuading, threatening, 
talking, evaluating the alternatives—that is, negotiating. Then 
they either directly, or indirectly through the aid of a mediator, 
or arbitrator, agree on the terms such as wages, prices, quantities, or 
qualities—this is the transactional stage of economic activity in 
laying down rules of action for all parties concerned. Then the 
parties proceed to carry out the agreement by giving orders to sub¬ 
ordinates, buying materials, paying the amounts agreed upon, and 
otherwise administering whatever is needed to execute the agree¬ 
ment. When this administrative stage is reached in economic ac¬ 
tivity, it becomes quantitative and measurable. It is here that the 
working rules specify measurable performance, just because there 
must be some way to ascertain whether the commitments made 
in the transaction are actually carried out. The three stages. 
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negotiation, transaction, and administration, are united being 
made continuous and consistent by the working rules. 

A steel corporation agrees to sell i,ooo tons of rolled steel of 
specified shapes and qualities at $50 per ton, totaling $50,000. 
The steel is to be delivered thirty days later at a designated place. 
The payment is to be made sixty days later at the office of the 
corporation by means of a check on the purchaser’s bank. Two 
rules of action are laid down by the agreement: one is executed 
when the corporation hires laborers, sets machinery in motion, 
employs quality inspectors, etc., in order to execute its debt of 
performance in thirty days; the other is executed when the pur¬ 
chaser sets his establishment to work, sells agricultural imple¬ 
ments, collect funds, builds up an account at his bank, in order 
to execute his debt of payment in sixty days. 

The three stages are separable, namely, the negotiations which 
are closed by a joint valuation ; the transaction which lays down 
rules of action enforceable at law as to price and quantity, and 
published in the market reports; the administration of two enter¬ 
prises so as to conform to the rules of action previously laid down 
at the consummation of the contract. The first is the joint valua¬ 
tion ; the second is the transaction; the third is its administration. 

A legislature debates a proposed measure of taxation. This is 
the negotiational or legislative state. It may vote a 2 per cent tax 
on all property—the transaction stage which is publicly laid out 
or published in the form of working rules for executives. The 
assessors value the properties and the treasurers collect the taxes 
when due. This last procedure is the administrative stage. 

Having distinguished these negotiational, transactional, and 
administrative stages in the latest historical development of eco¬ 
nomics, we read them back into the activity of the housewife and 
the grocer, or any other simple transaction that requires only a 
minute or two of time of the participants. 

Herein we may distinguish the hierarchy of parts in the whole 
activities and the similarity of working rules which make indi¬ 
vidual action a part of the whole activity. Even where only two 
individuals agree on a rule of action as to price, quantity, and 
quality, there are also the customs, the habits, the laws of the 
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land, and the Constitution, all of which are tacitly setting the 
rules within which the two individuals deal with each other. A 
rule of action is not like a “law of nature,” which supposedly can¬ 
not be violated by atoms or electrons. A rule of action often be¬ 
comes habitual, but seldom is it permanent. More often, however, 
we find that individuals have that variability known as “free will” 
within which they operate. On account of the historical and 
changing economic conditions, a working rule holds true only for 
the time being or for the changing circumstances to which it hap¬ 
pens to fit. 

No individual can earn a living or get rich without regard to 
what other individuals and associations of individuals are doing. 
Each person is a participant, willingly or unwillingly, in many 
forms of collective control. He begins as a member of a family 
which controls minutely the kind and supply of milk, food, cloth¬ 
ing, shelter. When family control relaxes, one finds himself par¬ 
ticipating in other collective controls. In earlier days an individual 
was, willingly or unwillingly, a member of an all-inclusive church 
which regulated the details of his individual activities and even 
was able, by the sanctions of physical power, to control his indi¬ 
vidual action in getting a living. Since the separation of church 
and state, beginning in America, the church is left without either 
physical power or the economic power of property rights, and 
must depend on its moral power to induce obedience to what the 
divines may set up as the rules the member is exhorted to observe 
in getting a living, getting rich, or allowing others to make a living. 

Whatever occupation the individual follows, he finds he is sub¬ 
ject to some of the rules of collective action. If he rushes violently 
to get to his job on time, a policeman may take him in charge 
and he is up against the rules of sovereignty. If he is in the bank¬ 
ing business, he finds that the Federal Reserve system is regulating 
him and his conduct of business. If he is working in a factory, he 
soon learns that the rules made are strictly enforced, and must be 
obeyed if one desires to get along with the management or with 
his fellow workers. If he is a member, or even a nonmember, of 
a labor union, a farmers’ association, a cooperative association, a 
stock exchange, or any association that might be mentioned, he 
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discovers immediately that there are rules as to what he can, can¬ 
not, may or may not, must or must not do, in getting a living or 
in getting rich. He may think he is free, but he is free within the 
working rules of some sort of associated action for the time being. 
Even if he is outside any organized collective action, he is up 
against the seemingly unorganized collective action of custom, 
habits, and traditions. 

Rules of action, or working rules, and their changes apply to all 
fields of human activity—through to legislative statutes, judicial 
decisions, and administrative orders. The meaning of '^working 
rules,” as here used, is substantially equivalent to the historic 
meaning of “institutes,” but the collective action which “insti¬ 
tutes” the rules is here named an “institution.” An institution 
might be a corporation, a labor union, an insane asylum, a uni¬ 
versity, a business concern, a church, a political party, a fascist, 
communist, or militaristic government, all of which can be grouped 
under the general name “going concerns” as long as they are 
going. Any associated action, or even a similarity of action like 
a custom, if it exercises a greater or less degree of control over 
individual action is an “institution,” but the rules themselves are 
“institutes”—to go back historically to the Roman law where the 
word originated. 

What are called “monopolies” or “monopolistic competition” 
are references to the working rules of collective action. But “free 
competition” itself is also another kind or degree of collective 
action. 

Formerly only governments were empowered to create these 
rules of action in the form of laws and executive orders or judicial 
decrees. But nowadays corporations and labor unions are under¬ 
taking the task of creating the bulk of working rules, and govern¬ 
ments merely take sides, in an attempt to hold a balance between 
corporations and unions. These working rules are the main subject 
matter of twentieth century economics. They constitute the issue 
between free competition, regulated competition, and monopoly; 
between the legislative, administrative, and judicial branches of 
government, on the one side, and the collective action of corpora¬ 
tions, unions, and political parties on the other side. Instead of 
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taking for granted a beneficent providence that makes the rules, 
as did the early economists, the rules themselves are investigated 
as adopted and enforced on individuals by different kinds of col¬ 
lective action. It is through knowledge of working rules that mod¬ 
ern administrative economics learns its mechanism of control by 
collective action. 


3. Past-Whole Relations 

Ten years after World War I, I asked Sidney Hillman, leader 
of the Amalgamated Clothing Workers, why his members were 
less revolutionary than they had been when I knew them twenty- 
five years before in the sweatshop. They were even less revolu¬ 
tionary than they had been after the war when they had been tell¬ 
ing me that they would not be hard on the owners of the big corpo¬ 
ration they worked for, after they had taken over the establishment 
by confiscation—as was then being done by the syndicalists of 
Italy—^but would pension the owners and managers. Hillman re¬ 
plied, “They know now that they are citizens of the industry. They 
know that they must make the corporation a success on account of 
their own jobs.” They were citizens because they had an arbitra¬ 
tion system which gave them security against arbitrary foremen. 
They had an unemployment system by agreement with the firm 
which gave them security of earnings. This is an illustration of the 
meaning of part-whole relations. 

A similar relation is that of the individual to “society.” An 
eminent statistical economist said that the unemployed should be 
left to religion. Other economists said that unemployment was 
the responsibility of “society.” Karl Marx and his communists 
repudiated “society” and said that the unemployed are a “reserve 
army” created by the capitalists to beat down wages, and the 
whole capitalist system should be destroyed. 

The Supreme Court had said, “there is responsibility without 
fault.” It is not the responsibility of religion, nor of society, nor 
of taxpayers, nor of capitalism as a whole. It is the responsibility 
of specified corporations which had appealed to the Court against 
the enforcement of a social security law, on the argument that it 
deprived them of their liberty and property. They must be held 
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responsible for the unemployed in the interest of the nation as 
a whole. Again, in the public utility and railway enterprises, the 
Court had further said that the owners had ‘^devoted their prop¬ 
erty to a public use, and therefore must consent to be regulated 
by the legislature representing the public. 

Thus, the American courts and American collective bargaining 
supported by the courts had overruled certain doctrines held by 
both the early economists as to the liberty and property of indi¬ 
viduals, and by the communistic economists as to the ‘‘class war.’^ 
This overruling was the recognition by the courts of organized 
action along with individual action. Organized collective action 
was the whole of which individual acts were the parts. The part- 
whole relations were relations of individuals to legislatures, cor¬ 
porations, unions, political parties, and to other collective action. 

The early economists had built their system on the self-interest 
of the individual in pursuit of his own welfare, which he could 
accomplish better than could be done by legislatures. They held 
that the individual knew his own interest better than the govern¬ 
ment could know it. When this was extended to society, they 
asked, “What is society?” It turned out to be the sum of the indi¬ 
viduals. Yet the courts had always held that “the public,” their 
name for “society,” had a “public interest” in the transactions of 
individuals, and had created the courts and the legislatures to 
discover and formulate that interest and impose it upon indi¬ 
viduals who otherwise were guided only by their own individual 
self-interest. 

Then the state legislatures and the Congress had created ad¬ 
ministrative commissions, which are subordinate legislatures al¬ 
ways in session, like the Interstate Commerce Commission, the 
Federal Reserve Board, the Securities and Exchange Commission, 
and a dozen others, for the purpose of imposing specified re¬ 
sponsibilities on specified parts of capitalism, in the public interest. 

Thus, this “public interest” involved an organization of some 
kind, such as a legislature, an administrative commission, a labor 
union, or a corporation of capitalists. The communist plan of 
“class war” was not built upon recognition of either the organiza¬ 
tion of legislatures, the organization of corporations, or the or- 
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ganization of labor unions. It was a logical extension of the early 
economists^ idea that “society,” or any other organization, was 
only a sum of individuals. 

But “society” is not a sum of isolated individuals, like a census 
of population; it is a multiple of cooperating individuals—to fol¬ 
low the mathematical analogy—each far more powerful for both 
the public interest and for the interest of participating individuals 
when organized than when added together as separate units. The 
corporations were organized in the public interest of increasing the 
production of wealth more than could be done by separated indi¬ 
viduals. The unions and administrative commissions were organ¬ 
ized to restrain corporations, also in the public interest, from 
abuse of their corporate power over individuals. Without these 
private organizations the state would itself adopt public owner¬ 
ship. 

In this process of organization the whole is greater than the 
sum of its parts, and the personality of each organized individual 
is higher and more capable than the personality of unorganized 
individuals. Their individual activities are parts of the whole 
activity of all who are working together. Their economic activities 
are their transactions, and all of the transactions of each indi¬ 
vidual are his personality. 

Big corporations are often denounced as merely a method of 
suppressing individuals. But consider what a big corporation can 
do for individuals if its management is guided in the public inter¬ 
est instead of solely in the private interest of its stockholders. A 
modern corporation specializes its transactions, and individuals 
develop personalities and abilities as they specialize, much differ¬ 
ent from what they were when society was individualistic. 

Corporations are organized into several departments. In the 
employment department are the bargaining activities of hiring 
and firing, of individual or collective bargaining, of regulation of 
wages, hours of labor, and sometimes speed of work. I have ob¬ 
served some remarkable abilities in the employment departments 
of corporations. 

In an investigation of two refinery plants belonging to the 
Standard Oil Company, I, with some of my students, found the 
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difference between the individual system of management and the 
corporate system. The two plants were of equal size, each having 
about 5,000 employees. In one of the plants the general superin¬ 
tendent was an engineer, trained in the application of modern 
scientific methods of engineering to management. In the other the 
general superintendent had risen to his position by promotion 
from the ranks through the traditional grades of foremanship. The 
wage earners of both plants distinguished the one as “fair,” and 
the other as “hard boiled.” In the engineer’s plant the employ¬ 
ment department had a relatively independent position through 
an advisory committee of employees, called a “company union.” 
In the foreman’s plant this same company union was an unneces¬ 
sary encumbrance, for the foreman claimed that each one of his 
5,000 employees had direct access to himself, in his office, for 
remedying any of their complaints regarding employment. He 
combined in himself, according to his interpretation, the employ¬ 
ment department and the production department, as had been the 
case in the “personal” relations of the primitive small establish¬ 
ment where the employer worked along in daily contact with all 
of his employees. One superintendent realized the value of or¬ 
ganization, the other did not. 

The production department handles the managerial transac¬ 
tions, from general manager, superintendents, foremen, down to 
the “straw boss.” The grandest personality among those whom I 
knew was Frederick W. Taylor, the engineer and inventor of 
“scientific management.” I attended the conventions of scientific 
management specialists and saw a high profession of strong per¬ 
sonalities which had developed out of the work in large-scale 
corporations. 

Then, in all corporations large enough there are other depart¬ 
ments. There are the sales and credit departments. They develop 
a profession of salesmanship based on knowledge of markets and 
integrity of customers. The purchasing department develops its 
members in a knowledge of qualities, tensions, prices, sources, 
which would be impossible under the individual system of produc¬ 
tion. The financial department of a corporation deals with in¬ 
vestors and bankers, and gives much time to the stock and bond 
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markets. The public relations department, the legal department, 
and the lobbying department of a corporation each becomes expert 
in dealings with pressure groups, courts, legislatures, and adminis¬ 
trative departments of government. Corporations also develop 
safety and health departments. Finally there is the rationing de¬ 
partment—^the board of directors, making up the budget and 
apportioning expenditures to all subordinate departments—^by 
whose actions all participants are brought together in their activi¬ 
ties toward the common purpose of an enduring concern. These 
several departments of any corporation are compelled to work 
together for the sake of efficiency. The production department 
becomes demoralized if rush orders are not followed by new 
orders, so that layoffs occur. The salesmen must plan deliveries 
ahead so as to keep the flow of work as steady as possible. I saw 
the beginnings of this planning by the United States Steel Cor¬ 
poration, and I also talked with the customers. 

The customers, reciprocally, learned to send in their orders 
systematically instead of rushing ahead of other customers, know¬ 
ing that by the new rationing transactions of the corporation they 
would get deliveries when needed. Thus, they did something 
toward preventing unemployment. I thought these customers^ 
character and consideration of others had also improved, though 
they were irritated by the Pittsburgh-plus discriminations prac¬ 
ticed by the United States Steel Corporation and had appealed 
to a higher organization, the Federal Trade Commission, to 
remedy this abuse of power. 

My idea is that most of the individuals under corporations must 
be better men and women than they would have been under the 
petty higgling of small individual employers. The better-organized 
corporations have one characteristic not true of mere self-interest: 
they work by means of general rules which require them to treat 
all individuals alike in the interest of the corporation as a whole 
and regardless of personal likes and dislikes. They work under a 
merit system, instead of under an unorganized self-interest. In¬ 
dividual workmen are often proud of the corporation they work 
for. 

Even wealth and assets are not particular pieces of wealth 
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added together to make the “wealth of nations,” as Adam Smith 
figured it out. They are the organizations of transactions in a 
world of getting a living and getting rich. 

This is the economic meaning of such modern terms as “holism” 
and “emergent evolution,” ^ whereby philosophers embracing both 
physical and economic science, see physical nature and economic 
society not as atoms but as organizations within atoms and 
across a universe; who see economic society, not as did the early 
economists as a census of population, but as a hierarchy of or¬ 
ganized managerial, bargaining, and rationing transactions from 
the family to a hundred sovereignties. Individuals may rise within 
an organization, their personalities may thus be enlarged, or they 
may be coerced, their personalities depressed; but nevertheless 
they are organized as members one of another. If not “citizens” 
of a nation, or a corporation, or a labor union, then they are 
atoms, animals, aliens, tools, or machines without rights, duties, 
or liberties. 

So it is with other relationships. Every individual is shaped by 
and learns to shape himself to each relationship. If he enters upon 
the premises of an employer and the foreman sets him to work, 
the courts have established the rule that, even though no written 
or verbal contract was made between worker and foreman, the 
sovereignty makes a master-servant contract between them. This 
implicit contract provides for work at the wages, hours, discipline, 
efficiency, and liberty to quit without notice, that are customary 
or collectively agreed upon or stipulated by the legislature. Each 
gives up a portion of his liberty for the time being in the expecta¬ 
tion of a greater liberty when the work is finished. All our pre¬ 
ceding “simplified assumptions” and all our different “relativities” 
are read into this and into every other transaction, as occasion 
may require. The wage earner and the foreman are not merely 
added together to make up two individuals of the population, each 
seeking his own self-interest. Their joint activities are their part 
of the whole activity of a system coming out of the past and mov¬ 
ing into the future. 

* See J. C. Smuts, Holism and Evolution, New York, The Macmillan Co., 
1926, and his article “Holism” in Encyclopedia Britannica. 
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Recommendations and investigations for public policies and 
programs need especially to avoid the fallacies which result from 
the failure to see the part-whole relationships. A national economy 
is an extremely complex going concern. In analysis, and especially 
in our theoretical reasoning, we simplify by selecting similarities 
which we consider significant. From these we generalize. This is 
logical, but economic logic is not equivalent to economic law. 

Professor W. I. King, a logical mathematical economist, has 
written of “economic law” which is really “economic logic” and 
is only a part of the whole. 

He said, typical of others: 

Ignorance of economic laws makes them work no less inexorably. 
The fact is well illustrated by the results produced by the increases in 
wage rates brought about by the National Industrial Recovery Act. 
The clothing industry furnishes an excellent example. In this field, 
wage rates per piece were moved up sharply. The employers, of 
course, advanced the prices of clothing to offset the increased wage 
costs. The higher prices charged for clothing caused sales in this 
line to fall off sharply. Thereafter, fewer clothing workers were re¬ 
quired. Thousands of those who were discharged soon found places 
on the public relief rolls. The reduction in the buying ability both 
of the unemployed erstwhile clothing workers, and of the taxpayers 
who were now supporting them, naturally produced a shrinkage in the 
demand for other types of goods, and this shrinkage doubtless threw 
out of work thousands of men and women living in localities where 
there were no clothing factories and concerning whose very existence 
the clothing workers were entirely ignorant. Furthermore, these 
workers in other industries who lost their jobs probably never sus¬ 
pected that the action of the N.R.A., in raising the wages of the cloth¬ 
ing workers, was responsible for their misfortunes.^ 

Evidently this ignorance of “economic law” was ignorance of 
“economic logic,” like 2 and 2 equals 4. King^s logic is “inex¬ 
orable.” This meaning of “law” as logic gives to the one who 
believes it a confidence of infallibility which cannot be reached 
by contradictory facts. I know from my own trade of typesetting 

^Willford I. King, The Causes of Economic Fluctuations, New York, The 
Ronald Press Co., 1938, p. 201. Revised Printing. Copyright, 1941, by The 
Ronald Press Co. 
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during the 1890’s that, with the recovery of business and the 
invention of machinery, this logic was not true. We shortened 
hours by one-half and increased output fivefold per hour. The 
logic depends on timeliness. So with King’s clothing trade. There 
was being promoted at the same time (1934) a combination of 
several other measures directed toward an all-round recovery 
from the trough of the depression of 1932, such as devaluation 
of gold, reduction of discount rates, reconstruction finance in aid 
of corporations and banks, and other measures which were be¬ 
ginning to send up prices, and to increase business activity and 
employment in general. If these or other measures should turn 
our partly successful, as was probable, then not all the logical 
consequences portrayed by King and others would have occurred. 
Their logic is not a ^‘law”; it is a part-whole fallacy. Any one 
principle of similarity, when isolated from all others, such as the 
law of supply and demand, which should be named the principle 
of scarcity combined with other principles, can be carried out 
logically to its inevitable disaster. This is not economic law; it is 
economic logic, regardless of time and circumstances, like 4 minus 
2 equals 2. 

Interference with the law of supply and demand has always 
been the main objection raised against all collective action, 
whether against protective tariffs, against immigration restriction, 
against labor unions, or against corporations; but these inter¬ 
ferences have nevertheless been repeated and cumulated for a 
hundred years, because the alternatives of noninterference under 
the circumstances were deemed worse than the interferences. 

Public programs and policies can not be evaluated in terms of 
the logical consequences of isolated assumptions or similarities. 
They must be judged by the practical consequences of their opera¬ 
tions. This requires a subtle balancing of many parts—some of 
which are necessarily contradictory. Administratively, it means 
continuous attention to the resolution of conflicts. For thought 
and analysis, it means that the full consequences can never be 
anticipated before programs are put into effect. Theoretically or 
logically, it requires that analysis must come to a focus upon 
judgments which evaluate the parts in relation to the whole and 
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take account of the strategy and timeliness of action. Adherence 
to the analogies of physical causes leads to tyranny, revolution, 
or futility. An effective working whole is achieved only by con¬ 
structive judgments and action. 

To summarize the foregoing, the extremes investigated in mod¬ 
ern institutional economics are ^^law and order” at one extreme, 
and “equality and liberty” at the other extreme, but “reason¬ 
ableness” or “reasonable value” is somewhere between the ex¬ 
tremes. The extreme that emphasizes “law and order” has at 
times actually meant and established perpetual oppression or 
slavery. The extreme that emphasized “equality and liberty” 
might actually result in anarchism or chaos. Reasonableness has 
meant something between the extremes which would be a com¬ 
plex according to circumstance of law, order, equality, and 
liberty. 

These part-whole relations are not idealistic—they are the 
source of abuses as well as benefits, but they have been greatly 
improved over what they were in times past. Besides, figure out 
for yourself what are the alternatives if corporations, unions, and 
political parties are abolished altogether, as they are abolished 
in totalitarian countries. 

The failure to take account of these relations of the parts to 
the whole leads to various “part-whole fallacies” in economic 
science. The way in which these fallacies occur is in the handy 
assumption that all other factors “remain the same” except this 
one that we are arguing about. We are always compelled to make 
this assumption in our logic and reasoning, else we could not 
carry out a line of reasoning to its logical conclusion along a 
single principle of similarity. But we cannot stop with that handy 
assumption. Nothing remains the same. When we are trying to 
tie together all the changing activities, we are at least trying to 
get away from our logical fallacies of taking only the part that 
we are interested in and neglecting the whole that concerns 
everybody. The problem is to attain a balance between the parts 
which recognizes the strategic and proportionate relations within 
the part-whole complex. 

It is the “working rules” of each organization, governing 
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subordinates, that tie the individuals together and enlarge their 
personalities by loyalty to a “going concern.” But it is the abuses 
that are embodied in these same working rules that require a 
hierarchy of superior working rules ultimately organized through 
the sovereign legislative, executive, judicial, and administrative 
departments of government. 

4. Historical Development 

The early economists considered that economics was to be a 
logical, deductive science, to be built upon the one supposition 
of a rational self-interest of individuals. Hence they ruled out 
history as a part of the science because history brought in hun¬ 
dreds of conditions and causes, and thereby reduced the subject 
to a mere description, or a narrative, which could not claim to 
be a science. 

Early economists had several meanings of self-interest beside 
their meanings of pleasure and pain, profit and loss. One of these 
meanings, the choice of alternatives, was not distinguished sepa¬ 
rately and made fundamental until the latter half of the nine¬ 
teenth century. As we have noticed in the preceding chapter on 
“Transactions,” the choice of alternative opportunities, according 
to changes in the external world, has become increasingly the 
meaning of individual self-interest. These alternatives have come 
about mainly through collective action of governments, corpora¬ 
tions, unions, and political parties in times past, and have been 
selected and maintained largely by the courts as a kind of social 
environment surrounding the individual and setting for him the 
alternatives between which he is constrained to choose, if he is 
to make a living or to get rich. 

This choice of alternatives by individuals is the foundation of 
the theory of value held by the courts and attorneys in the de¬ 
cision of disputes. “Opportunity cost” is, in fact, the legal theory 
of value. It is the sacrifice of foregoing an alternative. The courts 
or attorneys ask, what were the alternatives which the individual 
was “up against” when he made the contract? Were they “rea¬ 
sonable” alternatives at the time ? Were they persuasive or coer¬ 
cive? Was the choice induced by hope or compelled by fear? Was 
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it a free choice, or were the alternatives monopolized? Was ad¬ 
vantage taken of the weakness or ignorance of the individual by 
those who were strong, or intelligent, or powerfully organized? 
Was the contract now asked to be enforced by the court made in 
a time of prosperity or in a time of depression, unemployment, 
or during other loss of alternatives? 

Some of the dimensions of these alternative opportunities open 
to individuals were established many years ago and are still main¬ 
tained, such as the distinction between property owners and non- 
property owners. Others have more recently been established, 
such as universal freedom from slavery. Others are being estab¬ 
lished from time to time. In fact, economics is as much a history 
of changes in the opportunities open to individuals, as it is in 
any other aspect of self-interest. How these free opportunities 
were brought about and may be influenced is a practical problem 
in economics, and can be investigated. 

Thirty years ago when financed by the Russel Sage Founda¬ 
tion, I took three of my students on a two years’ investigation of 
the United States Steel Corporation at Pittsburgh. I had been 
told by Florence Kelly, head of the Consumers’ League, that em¬ 
ployees of the United States Steel Corporation were working 
twenty-four hours on Sundays. To me this seemed incredible. 
The steel industry had been supported by political action through 
a protective tariff, on the argument for protection of American 
labor against the pauper labor of Europe, an argument which I 
accepted. This corporation, great beneficiary of the tariff, did not 
permit visitors to go through their plant unless accompanied by 
a guide furnished by the management, and that rule, properly 
enough, prevails today. I determined, however, to take my stu¬ 
dents without an official guide. 

My friend, Mahlon Garland, formerly a labor leader in the 
Homestead strike of 1892, was then Collector of Customs at 
Pittsburgh, appointed by the Republican administration after his 
union had lost the strike. I thought he might have political in¬ 
fluence. I asked him to get permission from the Carnegie man¬ 
agement to take us, with himself as our guide, through the Home¬ 
stead plant the next Sunday night. He did. He showed us the spot 
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where he had harangued the strikers during their sit-down strike 
fifteen years before, in 1892. Several of the former strikers had 
been taken back and were then at work. They recognized him, 
and welcomed him and us. 

We found one of the former strikers, a “heater,” opening and 
shutting the doors of a fiery hot oven in which the huge steel bars 
were tempered for the subsequent rolling mills. He was about 
fifty years of age, stripped to the waist, his left arm blistered and 
bloody from the heat of the oven. It was now eleven o’clock Sun¬ 
day night. He had come to work that Sunday morning at six 
o^clock, and would leave work at six o’clock the next morning. 
He had been on the day shift of twelve hours the preceding week 
and was then changing to the night shift of another twelve hours 
for the ensuing week. We saw the incredible. He talked freely to 
us, as to friends, during the intervals between opening and shut- 
ing the huge doors. Capable individuals, like Charles M. Schwab, 
had come out of that rugged individualism, but there were very 
few of them. This heater was an intelligent American citizen, not 
an immigrant pauper laborer. He was one of the high-paid wage 
earners. 

We wanted to know how it came about that this intelligent 
worker was reduced to the alternative of working twelve hours 
per day or remaining unemployed. We discovered, from the con¬ 
vention reports of his labor union, that in the year 1889, the 
management, Andrew Carnegie, had offered the union an eight- 
hour day of three shifts, instead of the union rule of approxi¬ 
mately ten hours, which had come down from the old puddling 
days of the iron industry. Carnegie had acquired the patent rights 
for the continuous twenty-four hour process of manufacturing 
steel. The labor union leaders had argued strongly for acceptance 
of the continuous process on the eight-hour shift, but the con¬ 
vention of the union rejected it. Three years later in 1892, H. C. 
Frick, Carnegie’s partner, carried through as the policy of the 
corporation the annihilation of the union at Homestead, and 
then with the aid of armed forces, dictated the rule of the twelve- 
hour day, the seven-day week, with twenty-four hours off on one 
Sunday and with twenty-four hours on the next Sunday. 
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This rule continued until the year 1920, when the eight-hour 
day was installed by the Steel Corporation at the insistence, it 
was reported, of the Republican campaign managers in the midst 
of a political campaign. Fifteen years later, in 1935, a new indus¬ 
trial unionism arose and absorbed the remains of the older union, 
but this time it was the CIO, which negotiated an agreement with 
the Carnegie-Illinois Steel Company—constituent of the U. S. 
Steel and owner of that same Homestead plant. Thereupon new 
rules of action, which I name collective democracy, were agreed 
upon to set the alternative between which the successors of my 
Garland and my heater of thirty-five years before would make 
their choices. Such historical facts are essential to understand 
modern corporations, unions, and political parties. 

It is often said that “history repeats itself.” But the alterna¬ 
tives for individuals are not repeated. In America a hundred years 
ago, nine-tenths of the population were farmers dependent upon 
their own manual work and the weather. The farmer then in¬ 
vested his savings in more land, more slaves, more animals, or 
more houses. Today the bulk of savings is invested in stocks, 
bonds, or in urban land values. Investors cannot see their invest¬ 
ments. The can read circulars, financial statements, and the 
names of financiers. They must depend on confidence in strategic 
individuals who control these investments. The real change is 
from private property to economic government by corporations, 
labor unions, and political parties. If a few managers or leaders 
turn out to be imposters, or their advice to be mistaken, the 
whole industry of the nation may suffer a collapse. Long-term 
savings for the immense quantity of “durable goods” required 
for modern industry—formerly named “fixed capital” by econ¬ 
omists, because they could see it fixed to the ground—now 
depend on confidence in corporate management and political 
management of stocks and bonds. Investors seek “liquidity” so 
as to get their savings on demand, whereas formerly they sought 
“tangibility” like farms or property which they could see. These 
historical changes are a change from former theories of pure 
self-interest into institutional changes in the choice of oppor¬ 
tunities. 
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Formerly manual laborers were a mere fraction of the popula¬ 
tion, without the franchise because they were not property 
owners. Now they are massed in cities, working for corporations, 
organized in unions, and voting for politicians through a secret 
ballot. With the margins of profit on sales reduced to a smaller 
rate than ever before, the “equity’’ of the stockholders, whose in¬ 
vestments give security to the bondholders, can sometimes be 
wiped out by a meagre rise in wages or by a slight change in 
the general level of prices. So-called “venture capital,” the capital 
invested in stocks of corporations, bears the whole risk of a rise 
in wages or a fall in prices. The ownership of stocks becomes, not 
only an opportunity for savings, but also an opportunity for 
financiers to get control of the corporations. Yet if people are 
afraid to invest in stocks, there is no security for those who invest 
in corporation bonds. When 90 per cent of modern manufactur¬ 
ing and transportation output has become the output of corpora¬ 
tions on narrower margins of profit than formerly, history does 
not repeat itself. But history gives an understanding of how to 
cope with various situations. 

Thus it is true, indeed, that history is not logical. Yet the his¬ 
tory of economic conditions and the changing alternatives open 
to individuals is necessary for an understanding of present-day 
economics, and of the relative importance of hundreds of dif¬ 
ferent factors that make up the facts, as well as the different 
proposals for the future. Even in the one illustration that we have 
narrated above from the steel industry, there is the history of 
many causes and conditions, such as protective tariffs, immigra¬ 
tion laws, corporation law, labor unions, ignorance, passion, weak¬ 
ness, strength, and many others, which must be taken into account 
in present-day management and in administration. Instead of 
investigating a simple cause of self-interest, hundreds of causes 
and historical conditions must be weighed and balanced against 
each other in the endeavor to understand how to act on present 
day economic problems. 

We have introduced a number of assumptions and relativities 
from different investigations. Of these relativities the four which 
deal particularly with the methods and the goals of economic 
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investigations are the similarities and differences, the working 
rules of collective action, the goals to be reached in the part- 
whole relations, and the historical developments which create the 
modern conditions. Among these assumptions and relativities, the 
individual by comparison of similarities and differences must 
discover if he can, in his own circumstances, which are the stra¬ 
tegic transactions on which others depend and which are the 
routine transactions which may be taken for granted. 

This strategy of management and administration of corpora¬ 
tions, of unions, of political parties, and indeed, of every indi¬ 
vidual in his choice of alternatives, depends upon the changing 
degrees of power, the velocity of transactions, and the wisdom of 
timely action under changing circumstances. 



chapter xi 


VALUATION: 

The Economists' Theory of Value 


Two world wars have decomposed the economists’ theory of 
value into its historical elements: an agricultural “cost of produc¬ 
tion” in the past as the cause of present use values; a consumer’s 
present psychology as identical with present psychic value; a 
banker’s expected enforcement of contracts as the future induce¬ 
ment of present negotiated value. 

The theory of value as past costs came from the classical Brit¬ 
ish economists and the German communists of the eighteenth 
and first half of the nineteenth centuries; the theory of value 
as present pleasures from the Austrian economists of the last 
quarter of the nineteenth century; the theory of value as future 
enforcement of contracts from the practices of American bankers 
and lawyers of the nineteenth and this twentieth century. 

We distinguish the participants from the professional econ¬ 
omists. The participants are farmers, laborers, consumers, bank¬ 
ers, lawyers, businessmen. The economists are the various schools 
of formal theorists. The participants’ theories are their tacit 
acceptance of causes, purposes, circumstances, and plans of ac¬ 
tion, in their transactions and valuations, while “value” itself is 
the relative importance which they impute to the various factors 
involved. The economists’ formal theories are elaborated from 
the participants’ tacit theories at the particular period of time. 

The classical economists had emerged, in the eighteenth cen¬ 
tury, from the French physiocrats who had made agricultural 
productivity the cause of value; but Adam Smith, in 1776, shifted 
to the productivity of labor as the prime cause. Ricardo and 
Malthus, in the nineteenth century, split on Smith’s double mean- 

[i+sl 
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ing of labor.^ Ricardo considered value to come from past labor 
‘‘embodied” in present products as ^'use-value'' \ this is known 
today as technology. Malthus considered value to come from em¬ 
bodied labor also, but as labor had power to command an eX‘ 
change-value with present owners of property through the medium 
of money. 

Fifty years later, after 1848, when socialists and labor unions 
had begun to revolt against property and technology, these ortho¬ 
dox theories of cause and effect became the basis of Karl Marx's 
revolutionary theory of “exploitation” of labor embodied by 
laborers and commanded by capitalists. 

Contemporary with Marx and the European revolutions of 
1848, the American optimist, Henry C. Carey, avoided the pessi¬ 
mist exploitation theory by changing from a past cost of produc¬ 
tion to a present cost of reproduction by machinery at reduced 
costs. In his analysis, he shifted the time factor forward and 
injected machinery in order to support the protective tariff on 
behalf of infant American manufacturers against British free 
trade manufacturers and their exploited labor. The American 
Supreme Court, which after the Civil War had confiscated four 
billion dollars of property value “embodied” in slaves, accepted 
Carey's optimistic theory of triumphant democracy; but the 
American economists turned to the Austrians' psychological the¬ 
ory of consumers' diminishing intensity of pleasure. Yet, for the 
practical purpose of a measure of value, the American economists 
retained the metal, gold, as the classical embodied and com¬ 
manded labor value, and thus avoided the “greenback” paper 
money and cheap silver theories. 

The Austrian theory was a competitive theory of individual 
consumers. For Europeans, this psychological theory of value 
was sufficient to avoid the exploitation theories. But in America 
this conception of competitive choice culminated in the antitrust 
laws on behalf of consumers in 1890. Although the Austrian the¬ 
ory of value was widely discussed among American economists in 
the i88o's. Senator Sherman was, of course, not directly influ¬ 
enced by it in his fight for antitrust legislation. Yet this theory 

^ Mentioned by Hollander one hundred years later* 
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of value and the antimonopoly crusades of the 1890’s are both 
outgrowths of, or expressions of, the “individualism” of the late 
nineteenth century. 

The early theories of value were constructed from similarity to 
the various mechanistic theories of the physical sciences prevail¬ 
ing at the corresponding period of time. These mechanistic the¬ 
ories began with analogies to Galileo’s and Newton’s theories of 
the attraction of gravity and of action, reaction, and equilibrium; 
they were extended after 1810 by Lavoisier’s theories of chemical 
affinities and repulsions; then, after 1830, by Faraday’s concep¬ 
tion of magnetic positive and negative poles; and after 1859 by 
the Malthusian theory of geometric rates of increase of popula¬ 
tion and Darwin’s theory of the struggle for survival. 

But the physical scientists had not investigated the value, or 
the processes of valuation, which are peculiar to the human will. 
They investigated so-called “facts” of physical forces but not 
“values.” When it came to values they could think only of sub¬ 
jective feelings like sympathy, love, or conscience, as was done 
by Darwin in his Descent of Man, 1870. But these subjective 
“forces” were not measurable. Consequently, the physicists 
omitted economics from the list of sciences, although they in¬ 
cluded Freud’s psychiatry, a mechanical and chemical reaction of 
diseased or abnormal human beings, leading up to medicine, but 
not to the kgal economics of adult and sane human beings. It is 
a critical question. Why do physical scientists exclude economics 
from the list of sciences ? ^ 

In the meantime the American lawyers and bankers were work¬ 
ing out a negotiational theory of value. For some three hundred 
years, in trials at court, the lawyers had been investigating the 
human will in all its different kinds and dimensions. Conse¬ 
quently, the courts through their decisions had constructed a his¬ 
tory of human volitions which served as the foundation of the 
theory of value. 

In the year 1900 the American banking house of J. P. Morgan 

^ See Harlow Shapley, Samuel Rapport and Helen Wright, editors, A Treasury 
of Science, New York and London, Harper and Brothers, 1943; also 1946 en¬ 
larged edition. 
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& Co. and their eminent lawyer, James B. Dill, avoided the anti¬ 
trust laws by means of the holding company which permitted 
inflated values. Dill, supported by the leading American econ¬ 
omist, Jeremiah W. Jenks, lobbied this bill through the New 
Jersey legislature; this law was sustained twenty years after¬ 
ward in 1920 by the Supreme Court of the United States. The 
theory of value in the holding company act was based on the 
credit system of expected enforcement of contracts, including 
corporate stocks and bonds. 

The orthodox economists did not examine the work of the 
courts of law in investigating the behavioristic dimensions of the 
human will; so, it turns out that they could only imitate the 
explanations of mechanical and chemical forces. But when econ¬ 
omists came finally to the study of the political theories of 
bankers and lawyers and their implicit theories of valuation, they 
discovered the foundation to be nothing less comprehensive than 
the whole of the human will, individual and organized, as it oper¬ 
ated in politics, government, the enforcement of contracts, cor¬ 
porate charters, labor unions, cartels, and the Constitution of the 
United States. 

When the lawyers, however, resolved the human will in their 
court decisions to its behavoristic dimensions in order to measure 
damages and enforce contracts regardless of subjective feelings, 
they made the will a “power."’ This power differs from the 
mechanical “forces” or “energies” of the physical sciences in that 
the human will has the power of self-control or self-command, 
which is totally lacking in physical forces. Instead of shifting 
over, as did the physical scientists, from physical forces to sub¬ 
jective feelings or to different physical organs of the human 
body—such as organs of digestion, action and reaction of the 
muscles and nerves, sexual reproduction of Malthus or Freud, or 
looking on the will as the pineal gland, like some philosophers— 
the courts took the human will to mean the whole of the human 
body as a unit of power, choosing, acting, or refraining. Their 
purpose in focusing on the will was justice instead of love, sym¬ 
pathy, or conscience. 

Consequently, in what was really their experimental labora- 
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tory, a court of law in examining witnesses and documents, the 
lawyers had to discover and measure the behavioristic dimen¬ 
sions of the human will as a power of self-control, or self- 
command. The will was found acting either on the forces of 
nature, as individual laborers in agriculture and industry, or in 
rendering a negotiated service to owners and other individuals in 
their multitudes of transactions. Instead of imitating the physical 
sciences, by making human beings a complex of mechanical 
forces, they distinguished the adult and free human being as 
simply its outstanding attribute, the human will in action. 

In going over their leading decisions in a search for these eco¬ 
nomic dimensions we find that they are reducible to practically 
four space-time dimensions of the will in action, to which the 
courts and legal commentators give names equivalent to per- 
formance, forbearance^ avoidance and timeliness. All of these four 
dimensions are components of the power of self-control, or self- 
command, and are measurable according to the nature of the 
action or transaction in which the human will is engaged. 

Performance is the 100 per cent positive act of self to the full 
extent of one^s ability without any external command or restraint 
whatever. Forbearance is self-restraint, ranging in all degrees of 
power over self from zero restraint, or liberty, up to avoidance, 
which is 100 per cent self-restraint in that direction. And avoid¬ 
ance is therefore choice of the next best alternative perform¬ 
ance—not “free will,” which is subjective, but “free choice,” which 
is objective and measurable. “Timing” or “timeliness,” or the 
selection of the “right” time, “right” place, and “right” degree 
of power, is the fourth of the space-time dimensions of self- 
command. 

Where the action is upon the physical forces of nature, the 
human will is engaged in production—the production of use 
values. The dimensions of this aspect of human activity are the 
space-time dimensions of the applied physical sciences. The meas¬ 
ure of performance in these dimensions is the physical output per 
man-hour—named efficiency by engineers. Further, the human 
will has the power, by science and invention, to extend, enlarge, 
and make accurate these measurable dimensions, by means of 
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tools, machines, clocks, and inventions to use the physical forces 
of gravity, electricity, etc. 

Where the physical performance of the human will upon na¬ 
ture's forces occurs in organized or collective action there is also 
the transaction. I name this the managerial transaction. In this, 
two legally recognized wills meet in a superior-inferior, or com¬ 
mand-obedience, relationship. The typical case is a foreman-em¬ 
ployee relationship. This is the method by which the collective will 
of the going concern is made effective upon the materials or forces 
of nature. 

The managerial transaction is a part of economics because it 
is the meeting place of human wills in the production of wealth— 
or useful things. The relations between human activity and physi¬ 
cal (nonhuman) nature are also a part of economics, because they 
are the ways in which the human will controls or operates these 
forces of nature. There is also evaluation of alternatives and the 
choice of performance, avoidance, forbearance—at the right time, 
place, and intensity. The purpose is the production of wealth. The 
usefulness of the physical objects for future production is eval¬ 
uated. This aspect of economics may be called engineering eco¬ 
nomics. 

Thus the early economists were misled from the central prob¬ 
lems in valuation by their imitation of the physical sciences. A 
more adequate theory of valuation turns to the analysis of human 
purposes and the human will in action. Such a theory must reject 
a simple mechanical theory of causation; also it must look toward 
the future rather than the past. Finally a theory of value, to be 
sufficient for the needs of modern action, must be relevant to col¬ 
lective action and conflicts of interest. 

But the analysis of value must include the valuation of physi¬ 
cal objects to which the early economists directed their attention 
so exclusively. We see now that we do not value the physical 
thing but the relation of physical things to human activity; that 
is, we value the use. This use value is in the broadest sense a 
civilization value. Things useful at one stage of civilization are 
outmoded at another. The nature of the physical objects has not 
changed, it is their usefulness that has changed. 
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These uses are futuristic and relative. Things are valued as 
useful according to the prospective service to human purposes, 
regardless of past cost or exertion. This requires, in turn, that the 
use value of any particular thing be judged in relation to the 
complex of human purposes. Consequently the “cause” of use 
value turns out to be the relative importance assigned by judg¬ 
ment, rather than a mechanical consequent to some antecedent 
action. 

Thus the creation of use values, through action upon nature’s 
forces, or through transactions which direct the human will in 
directing nature’s forces to human purposes, is a part of the 
valuation process. But it is only a part and cannot be treated 
in complete isolation from the other aspects of valuation, as 
found in bargaining and rationing transactions. Or stated dif¬ 
ferently, a theory of valuation must embrace the whole will in 
action. 

Under modern capitalism the rights to these future uses are 
valued in a market place. These markets are complex organiza¬ 
tions wherein the expectations of future performances may be 
subtly valued. Although we speak of the price of commodities— 
or services—what we actually value in the market is the legal 
rights to these uses or services, namely property rights. Physical 
control follows legal control; legal control is strategic and valued. 

In the bargaining transaction, participants meet as legal equals, 
negotiate with each other, arrive at a common or joint valuation, 
and agree upon the terms of mutual performances. Consequently, 
there arise the double duties of payment and performance, and 
the correlative and identical rights in the opposite parties. Pay¬ 
ment is in dollars; this is the duty or debt of the purchaser and 
the right or credit of the seller. Performance is in whatever terms 
serve as the measure of the thing sold—^pounds, tons, man-hours, 
time, or what not. Here too there is the duty of performance by 
the seller, with the correlative right in the purchaser. 

This complex of rights and duties rests upon enforceable ex¬ 
pectancies, expected stabilized social relations. They are property 
rights, which are created by the enforcement of duties upon cor¬ 
relative parties. Consequently property rights are expected sta- 
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bilized human behavior; the behavior is stabilized by placing 
limits upon the arbitrariness of the wills of the various parties in 
the concern or state. 

The duties of pa3rment are made specific and measmable in 
our modern capitalism through money or a “unit of account.” In 
this way the use values get commuted into, and become absorbed 
in, a fund of money values. This commutation occurs through the 
joint judgment or valuation of the parties in the countless bar¬ 
gaining transactions. Such money values are judgments of the 
future regarding both uses and the expected behavior of private 
persons and public officials with respect to the uses—including 
the rights to withhold from use. In this way physical things get 
caught up into intangible property relations. They are trans¬ 
formed into negotiated value, reducible simply to money value. 

In an analogous manner, ownership may also be transferred 
through rationing transactions. Physical dimensions are similarly 
conunuted to negotiated values, except that the relative impor ¬ 
tance of the parts is judged by authorized persons—perhaps 
arbitrarily or possibly through investigation. The values may be 
arrived at by some sort of collective judgment; but they are not 
achieved through the negotiation of rightful participants as legal 
equals agreeing upon the terms of the respective mutual per¬ 
formances. The will, judgment, and valuations of the authorized 
legally superior parties are made effective through such adminis¬ 
trative devices as price or point rationing, dividend declaration, 
or tax levies. Nevertheless the whole performance may finally be 
“settled” in monetary terms. Again, the complex of anticipated 
future behavior is funded in the present as money value. 

These processes of valuation are at once social and individual. 
Social valuation and activities are the matrix or data for indi¬ 
vidual valuation. Through collective action the alternatives and 
opportunities are made available to the individual. The measure¬ 
ments of performances and payments in the transactions are 
simultaneously the identical measurements of the individual’s 
alternatives and opportunities. Through the working rules of col¬ 
lective action equality and liberty are made possible, or available, 
to the individual. In a sense, the purpose of social valuations is 
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to make individual valuations secure and realizable. The objects 
of social valuations, the things valued, are the ways of human 
behavior—custom, practices, transactions. Social activities are ap¬ 
praised for their contribution to justice, order, security, liberty, 
equality, or whatever purpose. These public purposes are in turn 
embodied in the expected collective action of mankind and are 
thereby available to the individual. 

But whether the purpose be public or private, and whether the 
object be the creation or the realization of opportunities, valua¬ 
tions look to the future—to expected behavior with respect to 
persons or things. The shift from past or present to futurity re¬ 
quires also a shift in the method of reasoning from the deductive 
method of a single efficient cause and its effect limited by pre- 
determined “laws” and to a comparative method of seeking simi¬ 
larities and differences within a complex of future indeterminate 
causes, purposes, and events. 

Something similar, indeed, but without the self-control of the 
human will, was true of the physical sciences when the scientists 
shifted, toward the middle of the nineteenth century, from a 
“philosophy” to a “science.” Sir Isaac Newton looked upon his 
mathematical method of reasoning as a “philosophy,” apparently 
because he considered his “attraction of gravity” as one of the 
divine purposes. But when, in the nineteenth century, both divine 
purpose and human purpose were dropped and the reasoning was 
reduced to only mechanical “causes,” then the “philosophies” be¬ 
came the several “sciences” of physics, astronomy, chemistry, biol¬ 
ogy, psychiatry, and their multiple “forces” or “energies” of 
“nature” predetermined. 

But it was found impossible to keep the many sciences sepa¬ 
rated with separate “causes” assigned to each, like gravity to 
physics and astronomy, affinity to chemistry, polarity to electro¬ 
magnetism, and so on. Various efforts were made to unite them 
in one harmonious system. First was the theory of “multiple 
causation” in lieu of “divine purpose.” But multiple causation, as 
summarized recently by Sorokin,^ results in an “infinite regres- 

* P. A. Sorokin, Russia and the United States, New York, Literary Classics, 
Inc., 1944, p. 214, and preceding books. 
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sion” leading either to a “prime mover” or to the vain proposi¬ 
tion that “the whole world is the cause of everything.” As an 
instrument of investigation, he says, it is impossible to describe 
these “countless antecedents,” but an “incomplete catalogue” of 
causes leaves them unclarihed; the selection of a few causes is 
“perfectly arbitrary”; the causes are “heterogeneous, incom¬ 
mensurable, non-comparable” and there is no “meaningful unity” 
and “no measure of relative causative power.” This bewilderment 
of the investigator, he goes on, is even worse when “mathematical 
values” are given to the many causes. Consequently, Sorokin 
passes on to the new meaning of “value” given by sociologists 
who substitute subjective feelings or emotions for the former in¬ 
tellectual reasoning and the mathematics of value, and he gives 
to value the meaning of passions that drive individuals and 
peoples to action. But even so, he is compelled to distinguish the 
“main cause,” which turns out to be a main value, from “sup¬ 
plementary factors.” To a man up a tree it looks like a mere 
change of words with the same old meanings. Where formerly the 
issue was disputed whether our Civil War was “caused” by the 
southerners in rebellion or by the northerners invading the south 
on account of slavery, the Sorokin brand of sociologist would 
say “their value systems were incompatible.” 

The real difficulty with this multiple causation is that the 
physical scientists rest their case on the physical analogy of pre¬ 
ceding causes in the past or present, whereas the human will is 
simply a name for a human being in command of the present 
with ability to influence the expectations of the future. The sub¬ 
ject matter of the physical sciences, including medicine and psy¬ 
chiatry, namely, matter and force, has no self-originating per¬ 
formances, forbearances, avoidances, or notion that one time is 
better than any other time, and hence no self-command or com¬ 
mand of other forces. Its future is in the plans of the scientific 
investigator himself. During the stages of economic science when 
the economists imitated the physical sciences, the individual was 
treated in economic theory like atoms, molecules, steam engines, 
horsepower, and the like, controlled by external forces and not 
self-controlled. This was, indeed, the business men’s attitude. 
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from whom the classical and hedonic economists, as well as the 
communists, took their analogies. Their science was founded on 
materialism, and when business men, as well as economists, came 
up against such facts as labor turnover, trade unions, secret bal¬ 
lot, and emancipation of slaves, where laborers had “wills of 
their own,” they had to treat them either as dishonest and call in 
the army or begin to adopt methods of investigation and under¬ 
standing based on purposes of the human will instead of the 
economic theory of causation by physical forces. The history of 
economic science for a hundred years has been a step-by-step 
approach toward investigations by a court of law under the 
Anglo-American system where the subject matter, an adult and 
sane human being, is presumed to have a will of his own which 
looks toward the future with purposes, instead of a physical 
force pushed from the past by “causes.” 

The valuation of all factors varies in degree as well as kind 
from the highest value imputed to the limiting or strategic factor 
and lesser degrees of value to the diminishing complementary or 
routine factors, which, again can be classified as immediate, proxi¬ 
mate, potential, possible factors, in diminishing degrees of value. 
This is the legal method contrasted with the theories of multiple 
causation which take no account of differences in degree. 

The courts state it in terms of “proportioning the factors” 
according to the “due weight” of each, that is, the due value of 
each, which, in turn is their meaning of “reasonable value.” This 
again is the principle of “good judgment,” “wisdom” or “public 
spirit” in the mind and soul of the judge or whoever is selected 
to manage the collective activity of the corporation, cartel, union, 
or nation. We cannot get away from these strategic virtues in¬ 
stead of predetermined causes as the determinants in any theory 
of value which passes judgment on relative importance, that is, 
value, whatever words may be used. It is not multiple causation 
but good judgment. 

The latest effort to solve the enigma of multiple causation in 
the physical sciences goes under the names of “relativity” and 
“quanta,” and includes also the enigma of transforming “matter” 
into “energy” brought to the front by the phenomena of “radio- 
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activity.” All of these terms are, in fact, not really something 
found in external nature but are mental constructions invented 
by the scientists themselves. They bring the scientists back to 
^^philosophizing” about values much as the trade unionist says 
he is doing when he explains to you “the philosophy” of the 
“closed shop.” For the scientist's “relativity” is his philosophy 
of the interdependence of all causes, effects, purposes, and their 
dependence upon the mental operations of the scientists them¬ 
selves; and the “quanta” invented by the physicist, Planck, in 
the year 1900, and later adopted by Einstein to round out a the¬ 
ory of relativity, are merely the economists' “weighted statistical 
averages” invented by the economist, Jevons, forty years before. 

The physicists' “quanta” and economists' “statistics” cover up 
the former disputes of deductive logic about cause and effect, as 
well as disputes about “free will,” and they substitute “prob¬ 
ability” instead of deduction, a kind of “logistics” instead of 
“logic,” and tentativeness instead of dogmatism. Agreements may 
now be reached on probabilities by merely changing the “weights,” 
that is, the “values,” in place of the former unchangeable dogma¬ 
tisms and dictatorships deduced from the theorists' predeter¬ 
mined single cause. Probability has indeed two meanings, the 
likelihood of truth and the likelihood of future happenings. 
“Truth” becomes an agreement of scientists on probability, say 
on evolution at the time of Darwin, or the Constitution at the 
time of Roosevelt; but future happenings are consequences of 
the practical agreements of business men, trade unions, poli¬ 
ticians, on how to anticipate and plan for or avoid the probable 
future events and allow for risks. The deductive logicians took 
their stand on truth, “though the heavens fall”; but the pragma¬ 
tists agree on probabilities when they try to prevent revolution 
and reaction afterwards. This is a difference between nature's 
energies which do not agree on the future, and the human will 
which does agree by, say, collective bargaining, not known to the 
classical or hedonist economists. 

The deductive reasoning from a single cause goes in a circle, 
and its prevalence marks the dogmatisms of theorists and dicta¬ 
tors instead of the investigations by scientists. “Man is mortal” 
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is a major premise, and the second premise that ‘‘Socrates is a 
man” brings the logic back to the beginning where Socrates is 
also mortal. This was the circular reasoning of the classical, 
hedonic, and communistic economists, and prevails with their 
lineal descendants in economics and politics who do not have a 
sense of humor. 

But the comparative method of similarities and differences is 
the method of the Anglo-American common-law courts, and is 
also the “scientific” method of investigating the apparent simi¬ 
larities themselves in each individual experiment as to whether 
it is really similar, and, if not, then treating these new cases dif¬ 
ferently by different similarities. In the case of legal science it is 
the search for valid precedents from preceding cases, or a method 
of starting a new precedent in time of revolution. 

Here is where the scientist actually does his reasoning, and 
where the legal argument in court actually turns. Was the cited 
precedent really similar, or was it merely a poetic analogy, a 
figure of speech, a “double cross” perpetuated on the listener? 
These false similarities provoked the boisterous Theodore Roose¬ 
velt to speak of them as “weasel words.” The weasel words in 
economics are value, equality, liberty. 

We have tried above to avoid weasel words and to give pre¬ 
cision to the historical meanings of value by separating three 
meanings, use value, psychic value, and negotiated value, thus 
reducing them from the hundred-year illusory embodied value 
and commanded value, which had been transformed to “money 
value.” Gold and silver money, and latterly only gold, were held 
to be the only “true” money, for metallic money was real money 
in its own right of labor independent of government and the 
arbitrary human will. It was both the product of physical labor 
embodied in its use value and the owner's power to command 
labor which gave it exchange value. But, in the third historical 
stage, since bankers had made bank credit the universal purchas¬ 
ing power in all transactions, and the lawyers had made it bind¬ 
ing by enforcement of contracts, money, too, becomes negotiated 
value resting on credit, politics, and control of courts. In this 
way all the other historical meanings of value, as “exploitation” 
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value, ^‘reproduction’^ value, “diminishing” value of pleasure, are 
also swallowed up in the complex behavioristic process of nego¬ 
tiated value, embodied in contracts and enforced by sheriffs or 
marshals, taking orders from the courts. 

This meaning of value as negotiated value was modified still 
further in 1935,^ when the Supreme Court rejected private nego¬ 
tiations in the “gold clause” in contracts as competent to agree 
upon the meaning of value unless previously authorized by Con¬ 
gress and the Supreme Court. The President had raised the price 
of the gold dollar 41 per cent in terms of the legal tender, “green¬ 
back” paper dollar, and the Supreme Court now sustained the 
President, on the ground that the Congress had previously cre¬ 
ated two standards of value, the gold in weight and the greenback 
in value, and the same political authority could therefore elimi¬ 
nate or change the gold weight, if desired, and could rest the 
standard unit of value on money as the valid standard in enforc¬ 
ing contracts. In the gold clause decisions ^ the Court upheld the 
Congress of the United States which had declared in a joint reso¬ 
lution on June s, 1933, regarding monetary policy: “Every obli¬ 
gation, heretofore or hereafter incurred, whether or not any such 
provision is contained therein or made with respect thereto, shall 
be discharged upon payment, dollar for dollar, in any court on 
currency which at the time of payment is legal tender for public 
and private debts.” ^ The Supreme Court’s measure of value be¬ 
came simply money. 

Thus even “money value” as metallic money disappears and all 
the different meanings of value become credit value as issued by 
thousands of banks in their negotiations with borrowers, and con¬ 
trolled immediately by the organized bankers of an administra¬ 
tive commission, the Federal Reserve system, but controlled ulti¬ 
mately by the politicians who select the President, the Congress, 
the Supreme Court and the member banks of the Reserve system. 

^ See Chapter XV. 

® Norman v. B & O RRj 294 U. S. 240 (1935); Nortz v. U. 5 ., 294 U. S. 317 
(i93S); Perry v. U. S., 294 U. S. 330 (i93S). 

^The joint resolution and the gold clause decisions have been published as 
Senate Document 21, 74th Congress, ist Session, Washington 1935. 
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Thus it turns out that the measurement of value, in this respect, 
is influenced by all those activities of bankers, politicians, and 
courts, as well as the mass behaviour of millions of persons with 
their psychology of hope or fear, which influence the level of 
prices, the volume of purchasing power, or general prosperity or 
depression in an economy. 

Even this is only a part of the valuation process in economic 
life, as will appear later. But this aspect of valuation, which is 
approximately equal to the usual field of price and market valua¬ 
tion in economics, is a part of collective action. Although we 
speak of the measurement of value or relative importance, ac¬ 
tually we measure performance. Units of value are actually units 
for measuring what persons do in action. For this reason, the 
measures, even of prices, are working rules for the evaluation 
and comparisons of performances. In this way, the modern money 
value is simultaneously (i) a measure of relative importance to 
the individual, (2) a measure of relative performance agreed upon 
through negotiation in transactions, and (3) a working rule of 
the courts which measure one of the dimensions of opportunity. 

But these modern money measures of performance, or relative 
importance, do not exhaust the meaning of value in economics. 
“Equality’’ and “liberty” are also necessary to the full meaning 
of value. These values too are institutional. Collectively they are 
the working rules which “institutionalize” or make these “values” 
accessible to the individuals as a part of their opportunities. 
Historically the actual content or meaning of these values, equal¬ 
ity and liberty, also have greatly changed, especially after the 
Civil War of 1861 and the New Deal of 1933. 

The American Civil War was the most revolutionary confisca¬ 
tion of property values since the French Revolution in that it 
both nullified four billion dollars of value without compensation 
to owners by the emancipation of the slaves, and it imposed finally 
by conquest the protective tariff values for northern manufac¬ 
turers against the free trade values which had been taken over 
from the English economists by the southern slaveowners. The 
predominating theory of value was framed by the lawyers who 
substituted the laws of a stable government for the economists’ 
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^‘natural law,” or ^Uaws of nature.” The lawyers did it by their 
authoritative position on the Supreme Court, and afterwards by 
a change in their theory of value based on the optimistic democ¬ 
racy of our revolutionary civil war. This theory continued to hold 
even into the destructive competition of farmers to the advan¬ 
tage of consumers and manufacturers; into the monopolistic 
valuation of railways and other “natural monopolies” known as 
“public utilities”; into the cases that had to do with the relative 
bargaining power of individual laborers and their corporate em¬ 
ployers; into the “holding company” valuations of the decision 
in 1920 which validated the state legislation on behalf of bankers 
and stock speculators that had begun with New Jersey in the 
year 1900. 

The Supreme Court also eliminated another double meaning 
when it nullified the double meaning of equality and liberty as 
previously adopted in the Coppage case of 1915.^ A wage earner 
named Hodges and a railway corporation, acting through its fore¬ 
man, Coppage, as employment agent, had been declared to be 
equals in their wage bargains. In this case, the U. S. Supreme 
Court, with three justices dissenting, held unconstitutional a 
Kansas statute, making it a criminal offense for an employer to 
coerce an employee to stay out of a labor union. Justice Holmes 
observed in dissent that: “In present conditions a workman not 
unnaturally may believe that only by belonging to a union can 
he secure a contract that shall be fair to him. ... If that belief, 
whether right or wrong, may be held by a reasonable man, it 
seems to me that it may be enforced by law to establish the 
equality of position between the parties in which liberty of con¬ 
tract begins.”^ Within six years time the court was to declare 
that: “Union was essential to give laborers opportunity to deal 
on equality with their employer.”® More recently, in 1937, the 
U. S. Supreme Court upheld the constitutionality of the National 
Labor Relations Act.^ National policy, as declared by the U. S. 
Congress and upheld by the U. S. Supreme Court, now makes it 

* Coppage V. Kansas, 236 U. S. i, 1915. 

* Ibid., pp. 26-27. 

* American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 209. 

* National Labor Relations Board v. Jones and Laughlin Steel Corp., 301 
U. S. I, 1937 is a leading case. 
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an unfair labor practice for an employer to interfere with the 
free choice of employees to belong to a labor union and to bar¬ 
gain collectively about conditions of their employment. 

This later decision, in effect, substituted a labor union for 
Hodges as more nearly equal to a corporation of shareholders, 
and thus substituted, in effect, a rationing transaction under the 
name of collective bargaining as the negotiation of a working rule 
to regulate individual bargaining transactions and managerial 
foremen transactions. Thus a further double meaning of negoti¬ 
ated value was eliminated by distinguishing the processes of valua¬ 
tion as individual bargaining and collective bargaining. 

The meaning of liberty was further clarified in the peonage 
cases ^ which brought up a danger of going to an opposite extreme 
of servitude in the enforcement of contracts. The security which 
the debtor gives to the creditor for the enforcement of the con¬ 
tract conceivably may be either the debtor’s property or his body. 
If the body is the security offered, then the propertyless debtor 
is returned to slavery under the name of peonage and under the 
justification of enforcing the sacredness of a contract. The Supreme 
Court has consistently overruled statutes where the debtor’s body 
was made the security. 

Thus market value, equality, and liberty are the related mean¬ 
ings of value in economics which change when economists change 
from physical or hedonistic philosophies to legal and political 
philosophies, and when political government changes from slavery 
and peonage to New Era or New Deal, and the meaning of “capi¬ 
talism” itself changes with new and revolutionary meanings of 
value. 

We have noted that the physical sciences, when they extended 
themselves to human beings, could find the nexus between indi¬ 
viduals only in subjective love, sympathy, conscience. But that 
direction went toward medicine and not economics. Medicine in¬ 
cluded Freud’s psychiatry which rested on sexual love, the prin¬ 
ciple of population, uniting Freud to Darwin and Malthus. 

But the science of economics arose from exactly the opposite 

^Peonage cases 123 F. 671; Clyatt v. United States, 197 U. S. 207 (1905); 
Bailey v. Alabama, 211 U. S. 452 (1908) and 219 U. S. 219 (1911); Taylor v. 
Georgia, 315 U. S. 25 (1942); Pollock v. Williams, 322 U. S. i (1944). 
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social nexus, not love but conquest, not subjective conscience, but 
sovereignty and revolutionary civil war. It required two revolu¬ 
tions, following the original Norman conquest, in Anglo-American 
history, to prepare the way for the science of economics. First 
was the capitalistic property owners’ revolution against feudalism, 
1689 in England, 1789 in France. In England this revolution in¬ 
troduced the separation of secular lawyers from theological lawyers 
in courts of law for the enforcement of contracts and corporation 
law. In America, the revolution of 1861 overthrew the slave¬ 
owners and opened the way for government by corporations and 
labor unions. 

In Russia, where the revolution was delayed two centuries, it 
took the extreme form of both a property owners’ revolution 
against feudalism and a wage earners’ revolution against property 
owners—a double revolution of capitalism and communism. The 
revolution against feudalism was the short Kerensky revolution 
by a cabinet of property owners, followed in a few months by the 
Marx-Lenin-Trotsky-Bolshevik revolution against the property 
owners. 

This double revolution in the first world war took a further de¬ 
velopment by the time of the second world war, in a patriotic 
nationalism of the whole Russian people against the “Old Bol¬ 
sheviks” of the first revolution and their banner of “World 
Revolution.” The remnant of the property owners, as shown by 
Kerensky’s exiled cabinet member in America, P. A. Sorokin,^ 
took refuge in a despondent philosophy of perpetual gangsterism 
and world war on account of his experience—the overthrow of 
private property 

This despondent philosophy is to be contrasted with the prag¬ 
matic theory of the American judiciary in the effort to retain 
capitalism and head off revolution by deciding disputes in detail 
as they arise in particular cases. The effort, summarized from the 
decisions, makes the distinction between three kinds of capitalistic 
competition and the three corresponding kinds of value. These 

* P. A. Sorokin, The Crisis of Our Age, New York, E. P. Dutton & Co., 1942. 

* Sorokin afterwards recognized the difference in the New Russia under 
Stalin. See above reference. 
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distinctions are the extremes of “monopolistic competition” and 
“destructive competition,” with somewhere between these extremes 
the level of “fair competition,” equivalent to “reasonable value.” 
To prevent these extremes, the courts of law intervene to use the 
physical compulsions of sovereignty and eliminate, if possible, 
through analysis of precedents of reasonable value, both monopo¬ 
listic and destructive competition, and sustain the intervening 
reasonable competition and reasonable value. The result is not 
perpetual anarchy, but a stable government of “law and order,” 
where the courts are the actual sovereign and the executive sheriffs 
and marshals obey the orders of the lower courts which follow 
opinions of value laid down by the Supreme Court. 

Applying the statistical tests of proportions to these legal re¬ 
sults, subject to further verification, the marginal cases of monop¬ 
olistic and destructive extremes in times of peaceful industry 
between wars or revolutions are unlikely to be more than $ or 10 
per cent of the total, but the reasonable competition and reasonable 
values between the extremes are probably 90 per cent of the total. 
This does not mean that 90 per cent of the billions of transactions 
are reasonable in any ideal meaning of the word “value,” but reason¬ 
able in a pragmatic sense of attainable under the historical cir¬ 
cumstances of the time and place. Even the courts are revamped 
by revolutions of political parties, as in the case of the New Deal, 
after their theories of value get unbearable in business depression. 
The traditional economics, following mainly the Austrian school, 
makes “marginal competition” the leverage on which the whole 
capitalist system vibrates, going down as far as “cutthroat” com¬ 
petition in times of depression. And this is quite the truth where 
there is no concerted effort by government, courts, unions, or 
cartels, to regulate or protect against that degree of competition. 

Here always, however, is the danger of running to the opposite 
extreme of “monopolistic competition” and the necessity of hav¬ 
ing administrative commissions in many fields to assist the courts 
with expert statisticians and economists acquainted with the pub¬ 
lic purpose of establishing reasonable values in place of monop¬ 
olistic or destructive values. It is quite certain that the bulk of 
economists, since the prevalence of statistical methods, as well as 
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the American people on the whole, have these ideals ol reasonable 
value in mind as warnings against extremes in destructive, coer¬ 
cive, revolutionary, and monopolistic values. 

These judicial standards of reasonable value and fair competi¬ 
tion originated in the “good will” and “trade mark” cases 300 
years ago. They were later applied to the public utility cases and 
perhaps to patent right cases (where monopoly is avowedly sub¬ 
stituted for competition by legislative policy). These standards of 
reasonable value are, in effect, a policy of outlawing both extremes 
of monopoly and cutthroat competition, including such practices 
as fraud, oppression, pauperization, and the more evident inequali¬ 
ties and deprivations of liberty, even though they are made 
plausible by the Austrian economists’ theory of marginal value. 
Attention to only the marginal and extreme cases has a powerful 
leverage in raising or depressing the entire level of reasonable 
value. But without the long history of judicial efforts toward 
reasonable value, the Anglo-American civilization might well have 
become, as in the history of many republics, a history of swings 
between the anarchic gangsterism of destructive values and the 
dictatorship of monopolistic values. 

With the economists’ theory of statistical probability and the 
courts’ fair competition between outlawed extremes, we have an 
economic theory, not of a narrow dictatorial logic deduced from 
antagonistic single causations, but a theory of reasonable value 
worked out from the proportioning of the complex factors of 
multiple opportunities and choice of alternatives in a system of 
stabilized values. 

Two kinds of scarcity are to be distinguished as the biological 
scarcity discovered by the classical economist Malthus and 
adopted by Darwin, and the proprietary scarcity differently in¬ 
terpreted by Hitler, Togo, Churchill, the great corporations, world 
cartels, labor unions, and the Supreme Court of the United States. 
Each kind of scarcity involves the theory of valuation in a dis¬ 
tinctive way. The biological principle of scarcity itself came from 
a revolutionary war, the French Revolution of 1789, for it was an 
argument invented by Malthus against Godwin’s effort in 1794 to 
bring the French Revolution into England. The pressure of a 
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geometrical increase of population against only an arithmetical 
increase of subsistence, argued Malthus, would soon override the 
French innovations of equality and liberty, and would restore the 
existing inequalities and restraints on liberty. But the proprietary 
principle, for which Malthus was really arguing, while on the staff 
of the East India Company, was the extension of ownership by 
conquest over weaker races of people and ended in the principle 
of sovereignty which granted or withheld rights of property, that 
is, rights of scarcity, to individuals, corporations, cartels, and 
unions. 

Of these two origins of the principle of scarcity—a “principle” 
being a recognized similarity of action—the legal origin, cul¬ 
minating in the world wars over dividing up ownership of the 
world’s limited natural and produced resources among individuals 
and collections of individuals, has become by far the more domi¬ 
nating power, specialized in by lawyers in individual cases, but 
commanding and rationing all individuals and professions into 
literally a world war of life and death. It is this proprietary aspect 
of scarcity, which, within the past half century, has forced eco¬ 
nomic science out of the hands of traditional classical and hedo¬ 
nistic theorists of value in their individualistic economics into the 
hands of organized banker and lawyer practitioners along the 
principles of sovereignty, corporations, unions, property, liberty, 
and futurity. 

The classical and communistic economists specialized on the 
principle of efficiency, or use value, latterly technology, as the 
means of multiplying the man-hour output in order to override 
their biological principle of scarcity derived from Malthus, but 
the legal economists specialize in property, liberty, and equality 
of individuals and corporations, as their dogma of the truly great 
sources of value—not the physical use values of the classical 
economists but the expected legal scarcity values of the lawyers 
and bankers. 

Since the enforcement of contracts and corporate charters is 
the enforcement upon individuals of reciprocal economic rights, 
duties, liberties, and exposures in the acquisition and alienation 
of property by means of the arguments and theories of the courts, 
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stabilized for the future as custom, the so-called ‘‘science” of 
ethics is derived from conquest and not from love. Here is the 
scientific origin of ethics. The ethical aspect of economics was 
retained by the physiocrats and Adam Smith, the founders of 
physical economics, only by retaining divine beneficence as an 
overruling providence instead of human sovereignty by conquest, 
and, after the theological stage was dropped, the science became 
strictly materialistic without love, sympathy, justice, or ethics. 
Not until the transition is made to courts of justice as the domi¬ 
nant economists, and their analysis of economic behavior into 
self-controlled performance measured by money, does economics 
again become integrated with ethical science. It is an ethics pro¬ 
gressing slowly over centuries, sometimes by revolutions. 

Thus, while the arbitrary human will is not recognized by 
physical scientists as conforming to that “natural law and order” 
which is the goal of science, as inaugurated by Newton, yet the 
similar methods of analysis—^investigation by observation and 
experiment, guided by theorizing—entitle economics to the rank 
of science. The theory of reasonable operation of the human will 
in view of foresight and consequences makes economic value turn 
on a science of ethics based on reasonable use of economic power 
instead of love^ sympathy and conscience, as suggested by Dar¬ 
win and the materialistic scientists. 

If the nineteenth century is the culmination of three centuries 
of the scientific revolution,” ^ the twentieth century, beginning with 
two world wars, is preeminently the century of an ethical revolu¬ 
tion to correct the world massacres resulting from the triumphs 
of “science.” For the scientific revolution consisted in dropping 
both the divine will and the human will from the restraints of 
ethical investigation, and reducing not only physical nature but 
also human nature to a blind war of atoms, molecules, protons, 
electrons, statistics, quanta, and a bloody struggle for existence 
and survival. 

The changes in western civilization during the eighteenth, nine¬ 
teenth, and twentieth centuries have been so rapid, world-wide 

* See James Henry Robinson, The Mind in Its Making, New York and 
London, Harper & Bros., 1921, pp. 151 ff. 
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and overwhelming that they have been named “revolutions” by 
many scientists and historians. The most fundamental aspect of 
these revolutions is in the ways of thinking, philosophizing, and 
theorizing that culminate in wars, conquests, and violent over¬ 
turning of governments; all of them are grounded on revolutions 
in the theory and practice of economic value and valuations in 
the various prices, profits, rents, interest, wages, salaries, backed 
by the institutions of corporations, cartels, unions, and political 
parties. Four fundamental revolutions in thinking, philosophizing, 
and governing have been named the “scientific revolution” the 
“ethical revolution,” the “legislative revolution,” and the “admin¬ 
istrative revolution.” We are in the midst of all of them, and the 
present writer has been sixty years off and on in the hot places of 
each of them. 

Every one of these revolutions followed a period of compla¬ 
cency, senility, and exploitation of the poor and ignorant by the 
well-to-do and “intelligentsia.” What started as a revolution in 
its awakening became a satisfied exploitation of the weak in its 
old age. It survived as long as its scheme of economic values con¬ 
tinued to be vested and to afford a living without provoking eco¬ 
nomic revolt by inferiors. 

The scientific revolution began after organized religious institu¬ 
tions had suppressed inventiveness and personal innovation, and 
it culminated when science had utterly expelled notions of a 
divine or human will, as well as all philosophizing and theorizing 
about things that could not be felt and measured as hard realities 
unchangeable by human will or ethical purpose. This complacent 
stage was the stage of “facts” as dogmatically asserted, or “de¬ 
terminism” and “fatalism” in the language of philosophy. 

The reaction came as a “revival,” even an “ethical revolution,” 
when the more pugnacious of the exploiters resting on mere 
“facts” of superiority would be bodily lifted out of their position, 
while something new and “empirical” would edge into their 
places. Yet an empirical ethics had been going on since the six¬ 
teenth century reign of Queen Elizabeth, when the courts of 
justice began making the innovation of “fair” competition and 
“reasonable value” in the judge-made law of good will and trade 
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reputation cases, in contrast to the “free” competition theories of 
nature’s unlimited struggle for existence by the classical and 
hedonistic economists in the nineteenth century. The courts, dur¬ 
ing the centuries, had to presuppose the facts of the human will 
as performance, forbearance, avoidance, and timeliness in order 
to do justice between conflicting parties in particular cases as they 
might come to the surface. Then, in the course of centuries, the 
doctrine of fair competition and reasonable value was spread to 
newly emerging cases under new conditions, including even the 
newly recognized but ancient evils of slavery and peonage. Until 
finally what had been only empirical stabs at justice, without a 
rounded out theory, became entitled to the name of all-around 
ethical science. This became incorporated by the justices in all 
cases of value and valuation, especially cases of unpreventable 
monopolies or monopolistic practices. 

The “legislative” revolutions were the violent revolutions of 
the seventeenth, eighteenth, nineteenth, and twentieth centuries 
against superior executive or judicial power, mainly the English 
Revolution, 1689, the French Revolution, 1789, the American 
Revolutions, 1776 and 1861, whereby constitutions, codes, or 
statutes were changed without providing anything except the 
victorious military power of an army of occupation for the execu¬ 
tive administration of the laws. 

The “administrative” revolution came afterwards in the form 
of administrative bureaus such as the Interstate Commerce Com¬ 
mission state and federal health departments, and many others, 
after it was realized that laws and constitutions were not self¬ 
executing where military power was withdrawn from their execu¬ 
tion, and reliance was placed only on the judiciary. The most 
astonishing extension of private administrative or managerial 
power came with the delegation of power to corporations, cartels, 
and labor unions, with thousands of participants who therefore 
had to confer on “management” the regulation of all details in¬ 
cluding the “rationing” transactions of fixing salaries, wages, 
dividends, and the new issues of stocks and bonds. 

A further significant stage of this administrative revolution 
was the more recent admission of labor unions, along with the 
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management of corporations, as the governing body of the huge 
corporations. This stage constituted a new system of representative 
government in the more revolutionary economic matters of con¬ 
flict, such as prices, wages, salaries, and dividends—in short, eco¬ 
nomic values. 

Through the centuries of these revolutions the contradiction 
between use value and scarcity value becomes intensified and 
extended imtil it reaches the two global wars of the twentieth 
century over the closing by conquest of the world’s frontiers and 
the predominance of scarcity values leading to rationing trans¬ 
actions. The “use values” of the classical economists were the 
equivalent of a philosophy of abundance, of “efficiency,” of in¬ 
creased man-hour output, of utopian cooperatives such as the 
Knights of Labor and Farmers’ Grange of many decades ago. 

The “scarcity values” of the twentieth century stage were 
equivalent to the property values of lawyers and bankers, the 
rationing transactions of corporations, cartels, and unions, the 
income values, instead of output values, of money and credit 
instead of labor, bargaining power instead of producing power. 
Underneath the conflicts of postwar peace plans is this basic con¬ 
tradiction of use value and scarcity value, of producing and 
bargaining. 



Chapter xii 


STRATEGY OF MANAGEMENT 
AND ADMINISTRATION 


I. Degrees of Power 

The control of collective action within its various forms of 
corporations, unions, and political parties, as well as the control 
of other organizations and individuals outside, have brought into 
economic investigations certain ideas which go to make up the 
strategy of management or administration in economic activity. 
These ideas may be summarized as degrees of power, velocity of 
transactions, and timeliness of action. 

We consider here the degrees of power, and we distinguish 
power from energy, following the distinction made by Bertrand 
Russell between the human sciences and the physical sciences.^ 
The so-called 'Torces^’ investigated in physics, astronomy, and 
chemistry are the forces of energy, but the forces in the economics 
of human activity are the power of individuals, largely through 
collective action, in controlling the activity of other persons. 

These powers differ greatly, both in kind and in degree. Differ¬ 
ences in kind are moral power, or propaganda; economic power, 
or bargaining power through proprietary control of supply or 
demand; ^ and physical power through administration of violence, 
the foundation of sovereignty. These differences in kind merge 
into each other, and each kind differs in many degrees of power 
over individuals. Taken together they constitute the whole of 
power in economic activity and its use in the public and private 
administration of economic affairs. 

' Bertrand Russell, Power, New York, W. W. Norton & Co., 1938 . 

^Russell omits economic power, which he reduces to either propaganda or 
physical force. 


[ J7o] 
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How these distinctions of degree came to be recognized is an 
inquiry toward understanding their present-day significance and 
the way in which collective action operates. 

The degrees of power came into recognition through the dis¬ 
tinctions gradually made in the later nineteenth century economics 
between quantities and intensity. It required a century of eco¬ 
nomic theorizing before the distinction came between quantities 
of objects and degrees of power in controlling the quantities. 
Jeremy Bentham, in 1776, the same year of Adam Smith’s Wealth 
of Nations^ asserted that mankind was governed by “two sovereign 
masters,” pleasure and pain, different in kind and quantity} 
These were his materialistic substitutes for the religious heaven 
and hell. A hundred years later came the “hedonistic” or pleasure- 
pain economists, who proposed that pleasure and pain differed in 
degree, like other forces of nature, such as heat or steam power. 

These theories of degree came to America from Austria in the 
decade of the i88o’s. They were highly individualistic, materialistic, 
and relativistic. To these economists pleasure was a diminishing 
degree of pain, and pain was a diminishing degree of pleasure. At 
the extremes they were poles apart from each other, like the north 
and south poles of magnetism. Hence to this principle of differ¬ 
ences in degree was given the name “polarity.” On the Mohave 
Desert in California the extreme scarcity of water means death 
by thirst, but in a Mississippi flood the extreme abundance of 
water means death by drowning. 

It was a simple matter to turn this pleasure-pain economics into 
proprietary economics, and to identify degrees of the power of 
scarcity with the power of property owners to withhold from 
others what they need but do not own. This was done as early as 
1874 by the famous Swiss economist, Leon Walras. He was fol¬ 
lowed by the equally famous Pareto, teacher of Mussolini at the 
same university of Lausanne, in Switzerland.^ Proprietary scarcity 

* Jeremy Bentham, Fragment on Government, 1776. 

* See fitienne Antonelli, “Walras, Marie Esprit L^on,’’ edited by Edwin R. A. 
Seligman and Alvin Johnson, Encyclopedia of the Social Sciences, New York, 
The Macmillan Co., 1934, Vol. 15, pp. 328-329; and Talcott Parsons, “Pareto, 
Vilfredo,” Encyclopedia of the Social Sciences, New York, The Macmillan Co., 
I 933 i pp. 576-578. 
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now became the social force in control of individuals according 
to different degrees of power to withhold from others what they 
need under different circumstances. Evidently the most powerful 
circumstance became the ownership of property by corporations. 
But this ownership was granted by sovereignty through the power 
of political parties to grant proprietary privileges to corporations 
and to grant immunity from punishment to labor unions in organ¬ 
izing to contest this power of corporations and other proprietors. 

Thus did the pleasure-pain economics, in the course of a century 
and a half after 1776, pass from differences in kind and quantity 
to differences in degree of intensity of feelings. Afterward it 
shifted to institutional economics in the differences in degree of 
power between individual owners to differences in degree of power 
between collective ownership by corporations. Then came the 
further shift to a contest or equilibrium between corporations 
and labor unions, each struggling for control of the political parties 
which grant or withhold the rights, duties, liberties, and immu¬ 
nities of private property. Collective bargaining, with its differ¬ 
ences in degree of power by control of scarcity and abundance, 
comes into economics through corporations, unions, and politics. 

Fitted to this incoming of degrees of power is the shift from 
‘^utility’’ to ‘‘opportunity.” The terms “utility” and “marginal 
utility” signified, in the nineteenth century economics, the dimin¬ 
ishing pleasure or increasing pain of individuals in enjoying 
through consumption the physical commodities that satisfy wants. 
But present-day proprietary scarcity signifies the alternative 
opportunities for employment at different wage rates, or oppor¬ 
tunity for sale or purchase by transferring ownerships at different 
prices, quantities, and monetary values. The prices or wages may 
be falling or rising, may be extortionate or confiscatory, may be 
controlled or may run wild. They differ greatly in the degree of 
power to control the opportunities open to individuals, from ex¬ 
tremes at either end of the scale to reasonable treatment some¬ 
where between the extremes.^ 

Inseparable from the modern recognition of degrees of intensity 
and degrees of power is the recognition of velocity of repetition 

* See “Legislative and Administrative Reasoning,” p. 213. 
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of the transactions through which these degrees of power over 
others are exercised. 

2. Velocity of Transactions 

A river flows toward the sea. The hydraulic engineer builds a 
water-power dam through a cross section of the flow. His selection 
of the spot for the dam is determined by investigation of the 
speed of the current, the volume of water, the height of the drop 
that generates power by the force of gravity. He takes both a 
cross section or a “transverse” view of the flow, and a “longi¬ 
tudinal” view of the flow. 

The foregoing five simplified assumptions of Part II and their 
various degrees of polarity are a cross section, a transverse view 
of the flow of economic life. They are economic “statics.” Velocity 
converts them into “dynamics ”—a longitudinal view of the speed, 
volume, and energy of the various currents in the economic flow. 

This analogy to hydraulic engineering is not too farfetched 
after all. The accountants follow a similar procedure for the busi¬ 
ness corporations. They set up at the end of the fiscal year a 
cross section of assets and liabilities at that point of time. They 
also set up an income and outgo statement of all the transactions 
during the preceding year. The first is “static,” a cross section, as 
though everything were stopped at that point of time. The second 
is a summary of results of all the activities during the year. Yet, 
being a summary, it conceals the “dynamics.” The economist 
makes it dynamic by investigating in detail the transactions them¬ 
selves during the year, their velocities, degrees of power, volumes, 
timeliness, whose results are summarized by the accountant at 
the end of the year. 

How difficult it was to bring the idea of velocity into economics 
may be seen in the experience of Henry Dunning MacLeod, the 
lawyer-economist and pioneer investigator of the banking system 
of England, 1858.^ He had the idea of velocity but he named it 
“productivity,” by which he meant the speed of production of 
wealth. He was attacked by the economists who charged him with 

* Henry D. MacLeod, Theory and Practice of Banking^ 2 vols., London, Long¬ 
mans, Brown, Green & Longmans, 1855. 
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counting the same thing twice, once as wealth and once as a debt 
owed to a creditor by the owner of the wealth.^ 

But MacLeod was not interested in such technological questions 
as physics, chemistry, the invention of the steam engine, and so 
on, which increased the speed of production beyond what unaided 
human labor could accomplish. Being a lawyer he was interested 
in the ownership of wealth and the transfers of ownership by 
means of the credit system. What he meant by “productivity” 
was the increased speed of production brought about by the 
lawyer’s “discovery” of the “negotiability” of debts. He asserted 
that the discovery by lawyers that a debt was a “salable com¬ 
modity” had produced more wealth and affected the fortunes of 
mankind more than all the inventions and all the gold mines of 
the world. 

He explained it as follows: the lawyers discovered negotiability 
of debts during the seventeenth century in the custom of mer¬ 
chants. The merchants were accustomed to buying and selling to 
each other their debts to pay money, and enforcing the payment 
of these debts in their own merchants’ courts operated by the 
merchant guilds of the Middle Ages. But the common law, 
originating during the same period, recognized only tangible 
property, and considered debts as a personal promise, like a 
marriage contract, not salable to third parties who were stran¬ 
gers. 

Prior to this discovery a merchant, when making a sale of com¬ 
modities on credit, had to wait perhaps several months, especially 
in foreign trade, before he could receive the gold or silver in pay¬ 
ment from his debtor. But when the debt itself was made negoti¬ 
able, like the gold or silver itself, he could sell it to a banker in 
exchange for a banker’s debt, known as a “deposit,” a debt pay¬ 
able immediately on demand or salable on the money market. 
Being thus salable in exchange for commodities, it was as good as 
metallic money. Indeed, it became bank notes circulating like 
money. 

Then, after MacLeod’s time in the middle of the nineteenth 

^ Especially by Bohm-Bawerk in Austria, Knies in Germany and Sidgwick in 
England, in the 1870’s and i88o’s. 
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century, in both England and America, these bank notes became 
the modern bank checks, a money of account, drawn by depos¬ 
itors but not circulating at all. They were merely transferred from 
one deposit account to another deposit account in the same bank or 
any other bank through clearing houses in the entire banking 
system of the nation or world. Since the world wars have forced 
the nations to lock up the world’s gold and take it out of circula¬ 
tion, it is this negotiability of banker’s debts, payable on demand 
by transfers of book credits, that becomes practically the whole 
of the money system of the nation. Its velocity and its changes in 
velocity become the tragedy of the capitalist system. 

Considering the ambiguity of MacLeod’s notion of “produc¬ 
tivity” as the speed of production, there are three different mean¬ 
ings of velocity used in present-day economics, stated briefly as 
follows: 

1. Velocity of output in the production of wealth, a technological 
meaning, measured by man-hours; 

2. Velocity of changes in ownership of commodities and securities, 
measured by dollars; 

3. Velocity of bank credit creation and cancellation on the money 
market conducted by the bankers, measured by dollars. 

These different velocities are not separable in actual practice, 
but they are measurable separately and have entirely different 
agencies for their conduct and administration. The differences be¬ 
tween the three, and yet their correlation, may be illustrated by 
a shipment of shoes from Boston to New Orleans, reported in the 
newspapers during the period of business recovery in 1922. Dur¬ 
ing the week or ten days required for the shipment on the rail¬ 
road, the shoes were sold twelve times. They were the same shoes, 
and their transportation was the similar labor process of produc¬ 
tion of wealth as had been the manufacturing of the shoes. This 
was the technological process coming under managerial trans¬ 
action and measured by man-hours. 

But what was sold on the commodity market in Boston was 
not the shoes—it was the ownership of the shoes. These were the 
twelve alienations and acquisitions of ownership, to use the 
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terminology of the law, coming under our definition of bargain¬ 
ing transactions, and our second meaning of velocity. 

Each alienation and acquisition was presumably made by means 
of a check drawn against a deposit at a bank somewhere in the 
credit system of the United States. This was the money market 
conducted by the banks, our third meaning of velocity. This mar¬ 
ket was, in fact, a creation of new money at a different price or 
total value of the shoes, an increasing speculative price per pair 
of shoes, or increasing monetary value for the total shipment. 

These alienations and acquisitions on the books of the banks 
appear in the statistics as “debits to accounts.” They are debits 
to some accounts and credits to other accounts. The “debits to 
accounts” are the velocities of creation and cancellation of mod¬ 
ern money, which is the creation and cancellation of purchasing 
power through the legal enforcement of contracts. And since each 
new price and new value, reflected in each new creation of bank 
money, is based on expectations of further increases in future 
prices and values during a general rise of prices, these are the 
record of credit transactions and therefore are the speculative 
aspect of the bargaining transactions—speculative because new 
money is created by the new debts in order to accomplish the 
purchases and transfers of ownership at increasing prices and 
values. 

Other similarities and differences will appear. One is the distinc¬ 
tion between the long-time trends in technology and the short- 
time cycles of prosperity and depression. During the more than 
a hundred years of mechanical inventions since the beginning of 
the nineteenth century, the speed of technological output per 
man-hour is estimated, on the average, to have increased eight¬ 
fold, and since the beginning of the twentieth century has in¬ 
creased probably fourfold. This is the technological meaning of 
MacLeod’s “productivity.” 

On the other hand, the credit cycle increases the velocity of 
transfers of ownership in a period of recovery or prosperity as 
seen in our twelve transfers of ownership of the shoes, and greatly 
decreases the velocity of these transfers in a period of depression. 
This was MacLeod’s real meaning of “productivity.” 
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Moreover, since the product of a credit transaction is a negoti¬ 
able debt, and since the accumulation of bankers’ demand debts is 
the quantity of modern money under the name of deposits, and if 
these demand debts are accumulating faster than they are being 
paid and cancelled, then we have an increase in the quantity of 
money under the name of deposits. Inversely, if a part of the de¬ 
mand debts or modern money is paid and cancelled more rapidly 
than the other parts are created, then there is a decrease in the 
quantity of money under the name of deposits.^ 

3. Timeliness of Action 

In February, 1923 ,1 visited Mr. Crissinger, Comptroller of the 
Currency and member of the Federal Reserve Board. I had come 
from New York where a confidential letter had been received 
from an official, stating that in the controlling circles at Wash¬ 
ington everybody seemed to be dangerously committed to infla¬ 
tion. The statisticians in New York, who had been watching the 
inflation daily from the low point of depression in 1922, were 
alarmed at the velocity of the general rise in prices. They were 
rising at a rate even faster than they had risen in the disastrous 
inflation of April 1919 to June 1920. Mr. Crissinger said, “Yes, 
we all know about it; we know u'hat to do, but we do not know 
when to do it, nor how jar to go.” 

What the Reserve banks had been doing for several months 
was selling securities on the open market and they had just begun 
raising the rates of rediscount at Federal Reserve banks in dif¬ 
ferent parts of the country. The inflation of wholesale prices 
stopped, within the next two months, and the average commodity 
price level remained fairly stable for the next five years. The 
Reserve Board then issued, in April 1923, its rather vague state¬ 
ment of a new policy based on this new experiment of timely con¬ 
trol during 1922 and the early months of 1923. 

I had been acquainted with the theory of what the Board was 
then doing from earlier writings of the Swedish economist, Knut 

^ For calculations of these quantities and velocities, see ‘^Credit Administra¬ 
tion,” p. 239. 
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Wicksell.^ But, although Wicksell, the economist, might tell 
what to do to prevent inflation and deflation, he did not tell the 
practical man entrusted with responsibility the other essentials 
he needed to know, just when to do it, where, how much, and with 
what degree of power to do it. This was my discovery of timeli¬ 
ness. It depended on the control of velocities. This control over 
human behavior depends on doing the ''right” thing at the right 
time, the right place, with the right degree of power, and always 
in advance. The human activity here at issue was that of the 
bankers and business men of a nation, borrowing, lending, and 
actually creating bank credit, the modern money, with which to 
bid up all prices and call in the unemployed laborers, with the 
prospect of increasing business profits if they got there quick 
enough and ahead of their competitors. The administrative con¬ 
trol over this kind of behavior consisted in making it more ex¬ 
pensive to borrow and get into debt in a period of rising prices, 
not for any particular individual, but for all individuals, without 
the administration knowing whether it was acting too soon or too 
late, too aggressively or too cautiously, to get the results wanted 
in the unknown future. 

The statisticians had worked out their theories of prices and 
equilibrium on a theory of probability. But probability had two 
meanings. It meant the law of averages, and it meant estimating 
what would happen to particular prices on the markets in the 
specified future. Both estimates were assumed to be based on 
statistics. But the statistics were collected upon what had hap¬ 
pened in the past. There are no statistics of the future. Future 
probabilities can only be guessed with some aid from past rela¬ 
tionships projected into the future. 

A prosperous stock speculator once told me how he had become 
successful in predicting the future of stocks, but it was not only 
on statistics—^it was on wisdom and sagacity. That was the reason 
why he was successful. A million other people had guessed wrong. 
I attended a luncheon, in February 1923, of professional statisti¬ 
cians attached to great industries and banks. Each one of us sit¬ 
ting around the table guessed when the peak of wholesale prices 

^ Knut Wicksell, Geldzins und Cuterpreise, Jena, 1898. 
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would be reached and how high the peak would be. Afterwards I 
checked up. We did not know what the Federal Reserve Board 
was going to do to check the inflation. Some of the guesses were 
completely off in time, or peak. The average was 50 per cent off 
in one dimension and 40 per cent off in the other dimension. One 
of the forecasters had saved his bank from bankruptcy at the 
preceding slump of prices in 1920, by guessing right when his 
competitors were guessing wrong. 

I began to classify businessmen and bankers according to their 
strategic and routine transactions. The strategic transaction is 
the one that is controlling; it is ‘'timely.’’ Businessmen call it 
“timing.” The principle is not new—it belongs to the recognized 
facts of the human will in attempting to control the forces of 
nature and of human nature. 

The principle of timeliness is to be contrasted with the econo¬ 
mists’ theory of equilibrium. The two are not contradictory. Time¬ 
liness is business control of equilibrium at the right time. The 
nineteenth century economists developed a remarkable theory of 
natural or automatic equilibrium, provided every individual had 
perfect liberty to work or not to work as he wished, and provided 
there were no stoppages, frictions, monopolies, political inter¬ 
ferences or wars. This was a theory in which prices and wages 
adjusted themselves automatically according to supply and de¬ 
mand, determined by the economists’ discoveries of margins of 
production, cost, utility, and other margins. These margins were 
the points where the equilibrium of forces adjusted wages, prices, 
interest rates, and rents to the quantities of supply and demand. 
Thus the early economists assumed a high flexibility of incomes, 
a high mobility in all the factors of investment, of capital, labor, 
and land, by which these factors were changed promptly from 
one occupation of low income to another of higher income. They 
assumed also a full and continuous employment of all these fac¬ 
tors that cooperate in the great complexity of world produc¬ 
tion. 

In course of time this doctrine was improved to distinguish be¬ 
tween “limiting and complementary” factors. One of the notable 
circumstances that compelled this improvement was the stoppage 
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of the cotton mills in England and the serious unemployment, 
because the Civil War in America made raw cotton the limiting 
factor. The British government turned its attention to cotton 
and nearly brought on a war with the northern states in order to 
get the limiting factor from the south. 

These limiting and complementary factors are strategic and 
routine transactions when viewed as social relations under guid¬ 
ance of the will. When one limiting factor is controlled at the 
right time, in the right place, and with the right degree of power, 
then it can be left to routine, while the next limiting factor need¬ 
ing different treatment must be attended to. The farmer, at one 
time, if he knows agriculture, supplies potash in limited quanti¬ 
ties, and then goes on to other activities which are strategic to 
the production of his crop if done in their proper place, at the 
proper time, and in proper quantity. 

The matter is familiar, universal, and simple enough, when 
stated theoretically, but the problem of just when, how much, 
and under what circumstances to act, rises to the degree of genius 
and can never be reduced to a science. One may point out the 
general principles of timeliness and strategy, but can go no fur¬ 
ther. The forces of nature and human nature are so comple¬ 
mentary and delicate that a very little human control of what 
happens to be the one factor that limits the others at the time 
and place will set the others at work in the direction intended. 
This may appear simple but it requires managerial genius. 

The first change in economic theory which timeliness and 
strategy involve is from a passive mind to an active participating 
mind, and second, a change from individual action to collective 
action—^briefly from sensations of pleasure and pain impacted 
from outside to activities of the will endeavoring to control nature 
and other human beings by controlling what, at the time, is the 
limiting factor. Nothing similar is found in the forces with which 
the physical sciences deal. Economics is a science of the will in 
action, controlling both physical nature and the routine workers 
by timely action in advance. 

The reason why timeliness cannot be scientific, in the accepted 
sense of “science,” is because it cannot be measured, and it can- 
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not be measured because it always looks to the future for which 
no facts and statistics are as yet in existence. 

A theory of perfect equilibrium in the future can be constructed 
by assuming that the individual has perfect knowledge in mak¬ 
ing his choice of alternatives. Failure to realize expectations can 
then be charged to error or ignorance or even uncertainty. But the 
individual must suffer the consequences of this failure. Time¬ 
liness would have no meaning to either an omniscient or a passive 
mind. But for an active participating mind, active in the nature 
of things^ timeliness is the very essence of the strategy of control. 

When industries and banking were on a small scale, a bad guess 
of the future ruined only the one who guessed wrong. But when 
the people of a whole community depend for employment on the 
management of a great corporation, or millions depend upon the 
guesses of a few bankers in control of the entire banking system, 
then the prevention of riskj that is, the organization of security^ 
is the greatest public service that the management or the ad¬ 
ministration can render to the nation or the world. 

In contrast with the timely action of the Federal Reserve 
Board in 1923 was the disastrous untimely action in the preced¬ 
ing year 1920, and again in 1928 and 1936. In 1920 an inflation 
of commodity prices had been going at the rate of about 2 per cent 
increase per month, amounting to about 30 per cent increase from 
March 1919 to June 1920. If the Reserve Board had advanced the 
reserve bank rate as early as April 1919, or if it had notified the 
business world that the rate would be advanced, then the infla¬ 
tion of commodity prices in 1920 would probably have been pre¬ 
vented. Such was the testimony afterwards of a member of the 
Board, before the congressional committee. But no such action 
was taken. Instead, the Board waited until June 1920, when it be¬ 
came evident that a collapse was imminent, and then the Board 
suddenly announced a doubling of the discount rate to 7 per cent, 
which was the immediate cause of the disastrous collapse of com¬ 
modity prices in the few months following. The Reserve Board 
was fifteen months too late; and then only an extreme and drastic 
curb on business was perpetrated. 

A similar mistake was made in the years 1925 to 1929. In 1925, 
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a terrifying inflation had begun, this time an inflation of security 
prices. The Board gave no intimation of using its powers to check 
the inflation. Stock inflation seemed good for business. Then in 

1928 and the first part of 1929 the Board went to an extreme in 
using all of the powers which it then had, and actually precipi¬ 
tated the worst collapse in the world’s history. A gradual use of 
its powers, and an announcement in advance, during 1925 to 1928 
would have checked the inflation and obviated the collapse. It 
was bad '‘timing.” 

Exactly the opposite mistake was made in 1936. The Congress 
had given to the Reserve Board an entirely new economic power, 
the power to double the reserve requirements of member banks. 
In its first use of this power, in 1936, the Board evidently became 
hysterical and hostile on account of the rapid rise of prices ac¬ 
companying the recovery which had been started by the new ad¬ 
ministration in 1933. The recovery had not yet gone far enough 
to bring back into industry the unemployed workers, but the 
Board suddenly doubled the reserve requirements of member 
banks and brought on the second collapse, of 1937. In this case 
the Board acted too soon and too severely, whereas in 1920 and 

1929 it acted too late, but in 1923 it acted just right. Timeliness 
is the most important principle in all collective economics, espe¬ 
cially in the administration of the credit system. 

These criticisms of the Federal Reserve Board are confirmed 
by Mr. Carl Snyder, a long-experienced statistician and econo¬ 
mist of the Federal Reserve Bank in New York. He wrote, in 
1940, regarding the preceding depression of 1929, compared with 
the timely policies of prevention in 1921, 1924, and 1927: 

A profound misfortune that such a brilliant beginning should come 
to such an end. In credit control we have a powerful mechanism that 
might be used to maintain a degree of economic stability such as this 
country has hitherto never enjoyed.^ 

When I visited factories, and asked the manager what was the 
most important thing he had to attend to, he said it was “timing.” 

^ Carl Snyder, Capitalism the Creator, New York, The MacmiUan Co., 1940, 
p. 228. Copyright, 1940, by The Macmillan Co. See also p. 249 of this book. 
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There were so many things that might stop the whole works. He 
would ask me to go through the establishment with him. He was 
proud of the smooth way in which the materials were going 
through. The cloth came in to the spongers at the top of the 
building, then came down to workers on the several floors, then 
out to branch factories, going through several hundred hands, and 
in seven days the cloth finally came back, a finished suit of cloth¬ 
ing to be sent out to the retailers. Formerly to complete a suit 
required thirty days. The shortening of the process to seven days 
was magnificent timing. 

Since timeliness is not something isolated, but is the timely way 
in which other factors are controlled, we may name the three 
factors, degree of power, velocity of transactions, and timeliness 
of action, as the combination of factors in the strategy of corpo¬ 
rate management and public administration. 



chapter xiii 


CONCILIATION AND LIMITATIONS 


I. Measurability 

When the various sciences, especially astronomy, in our own 
generation, came to accept the theory of “relativity,” then the 
“pure” sciences had become solely a set of mathematical equa¬ 
tions which only a few mathematicians could prove. The other 
millions of plain people of the world were called upon to accept 
the proof on the word of the mathematicians, since the proof was 
beyond the peoples’ understanding. Thus the sciences have a field 
of dogmatism where only the word of a high mathematical author¬ 
ity must be accepted by the unlearned masses of the people— 
something like the priestcraft of the Middle Ages. 

When the science of economics reached this period of mathe¬ 
matical relativity, toward the end of the nineteenth century 
while emerging from the field of political philosophy, the qualified 
economists reached a similar attitude of dogmatism toward the 
masses of people, who could not understand their equations. The 
popular ignorance and disagreements were counted as illusions 
or dishonesties, when they disputed the “laws of political 
economy.” 

Yet when the science reached the still later stage, when its 
theories of value were based upon the expected events of the 
future discounted to a present worth, this field of futurity, for 
the practical man, had no facts or statistics yet in existence on 
which measurements could be made to prove their validity for 
him. The nineteenth century economists, notwithstanding their 
dogmatisms, had one grand argument for restricting their science 
to the single field of increasing the production of wealth by 
liberating the individual from all interferences by governments, 

[ *84] 
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political parties, labor unions, or other collective action. It was 
the argument that if the man-hour efficiency of all industries could 
be increased so greatly as to bring the world into a period of 
abundance in place of the medieval, feudal, or mercantile policies 
of scarcity, then all the conflicting disagreements and class con¬ 
flicts, based on contradictory philosophies and religions, would 
sink to insignificance in the presence of abundance of free oppor¬ 
tunities to earn a living and get rich. 

This is true enough, as can be imagined for example, of a popu¬ 
lation of dogs, thrown into a pit and struggling over a limited 
supply of bones, and the same population liberated in the wide 
world of abundance. Even the pessimistic theory of Malthus 
(1798) and its acceptance later by Darwin (1859), of a pressure 
of increasing population against a slower increase of subsistence, 
was discounted by the economists’ optimistic theory of the ex¬ 
pected increase in wealth and subsistence when individuals should 
be liberated from the restraints upon freedom of trade. 

This is indeed the great paradox of the nineteenth and twen¬ 
tieth centuries, that while the productive efficiency of free enter¬ 
prise has increased the output probably eightfold per man-hour 
of those employed, yet the increased efficiency has ended in the 
greatest period of unemployment and world-wide struggle for 
“bread and work” and for survival, beginning in 1914, that the 
western world has ever experienced. 

The physical sciences had triumphed on the principle of free 
enterprise and the mathematically accurate measurement of the 
physical forces to be controlled, but the new economic freedom 
expected from the increased abundance turned to “grapes of 
wrath.” 

We can here consider four of the shortcomings of the narrow 
science of economics based solely on a theory of increasing 
productivity but ending in this paradox of abundance and poverty. 
They are the inadequacy of measurement, the irrelevancy of the 
discussion, the incomplete analysis, and the personal bias. 

What are the factors requiring measurement by economists, 
distinguished from measurement in the physical sciences? The 
answer depends upon the purpose of the measurements. Two 
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immediate purposes stand out amidst the diversity of selfish in¬ 
terests. They are the conciliation of conflicting interests, and the 
limitation on the excesses of individual and collective self-interest. 

The quantitative method of accomplishing these purposes is the 
statistical method of averages. An average is not an entity, like 
“the average man” or “the average price”—or even the so-called 
“law of averages.” An average in the field of conciliation is a 
working rule for constructing a “weighted average” for the pur¬ 
pose of rationing to the different self-interests a field of activity 
according to what is deemed to be their relative importance in 
accomplishing the purpose intended. 

One of the most comprehensive “weighted averages” is that 
constructed by Mr. Carl Snyder, statistician to the Federal Re¬ 
serve Bank of New York, in 1928, for the purpose of measuring 
the quantity of bank credit needed to maintain stability of the 
general price level in the United States. He named his average an 
“index” of the demand for credit in the United States, year by 
year, apportioned to the several industries in proportion to the 
“weight” of each in composing the total demand, as follows: 

COMPONENTS OF THE GENERAL PRICE LEVEL ‘ 


WEIGHT % 


1. Industrial prices, wholesale (nonagricultural). lo 

2. Farm prices, at the farm. lo 

3. Retail food—51 cities. 10 

4. Rents—32 cities . 5 

5. Clothing, fuel, furnishings, etc., retail. 10 

6. Freight—transportation costs. 5 

7. Realty values—urban and farm. 10 

8. Securities—^bonds and stocks. 10 

9. Equipment and machinery. 10 

10. Hardware prices. 3 

11. Automobile prices. 2 

12. Wages—^Fed. Res. Bd and N. Y. composite. 15 

TOTAL . 100 


‘ Published in Review of Economic Statistics, Harvard University, Vol. X, 
No. I, page 51, February 1928, as part of “The Measure of the General Price 
Level,” by Carl Snyder. Copyright, 1927, by Harvard University, Cambridge, 
Mass. The index is published currently in the Monthly Review of Credit and 
Business, New York Federal Reserve Bank. 
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This mental construction of a weighted average is highly impor¬ 
tant in economics, and is a subject of extensive investigation. A 
New York banker-economist advised me that Snyder’s ^^securities’’ 
should be given a weight of 30 instead of 10. Evidently in his 
business it seemed to him that the dealings in stocks and bonds 
accounted for a frequency of demand for credit much larger than 
the proportion allowed by Snyder. Indeed, in the year 1929 
stocks and bonds should have the whole weight, 100, judged by 
the effect of their collapse on all other prices. On the other hand, 
farmers infer, from their own business relations, that the nation 
does not have enough money to satisfy the farmers’ need for 
money. Hence many of them agitate for a large increase in the 
total quantity of credit for the nation, although they would re¬ 
quire, according to Snyder, only 10 per cent of the total supply. 
Other classes are similar. Each of Snyder’s twelve classes is 
confident that the nation does not have enough money to enable 
it to purchase from all others the just equivalent of what it sells 
to all the others. 

A weighted average, or frequency curve, in this important eco¬ 
nomic issue, attempts to rid each class of individuals of the self¬ 
illusion that it is the most important of all interest in the need of 
money, and asks it to weigh itself, that is, to value itself, accord¬ 
ing to its relation to all other classes and to the nation as a whole. 
Thus the simple average of wholesale prices, computed seventy- 
five years before, becomes finally the highly important but con¬ 
troversial issue of a weighted average of all kinds of prices. In a 
democratic country where each group is permitted to organize 
and to bring pressure upon the government for more money, this 
issue of a mere mental tool of investigation may become the 
instrument for inflation of all prices by a few groups, or deflation 
of all prices by other groups, or for some “working agreement,” 
or rule of action, between all groups. 

In such an economic and political conflict something more is 
needed than the careful and patient investigations of a statistician, 
or even an agreement among statisticians, which others accept 
on faith. Also is needed the consensus of the interests affected, 
that the averages and proportions arrived at are fair and reason- 



Relativities 


i88] 

able for each within the total limits deemed fitting for the nation 
as a whole in its need of money. 

I have found in such cases, that if the economist is associated 
as an adviser, or a chairman, or a mediator, with the leaders of 
the organized economic interests concerned, and having their con¬ 
fidence but not a right to vote, then he is a scientist, not as in the 
physical sciences where it is necessary for the scientists only to 
agree among themselves, but in the science of working rules 
among collective but conflicting economic interests. He is not 
likely to be successful by himself, but when he investigates and 
works in a group, he tries to understand their conflicts and to 
bring them together in the actual laboratory where the conflict 
takes place. Understanding and concilation, not mere facts, are 
the goals of economic investigation. Weighted averages help to 
understand the most important of economic relations—the rela¬ 
tive importance of the parts in making up the whole. 

A similar, and indeed the same, issue of weighted averages in 
the effort to avoid extremes and to agree on reasonable value in 
the use of economic power, was pushed forward by the organized 
agricultural interests in the legislation on ^^parity” and ‘‘disparity” 
prices in 1933, but which was declared unconstitutional by the 
Supreme Court, in 1936.^ 

This was an effort to measure also differences in degrees of 
economic power, this time exercised by the manufacturing inter¬ 
ests in contrast with the agricultural interests of the nation. The 
average prices of the years 1909-1914 were taken as “parity 
prices” and given an index value of 100. Then for a succeeding 
year, at the bottom of the depression, the economic power of the 
farmers had weakened so greatly, compared with the economic 
power of the manufacturers, that the index of average farm prices 
had fallen to 70 per cent of parity, a relative decline of about 
one-third in comparison with the economic power of manufac¬ 
turers. This was a measurement of relative changes in degrees of 
economic power between two classes, quite applicable to and often 
used for the measurement of relative coercive powers of other 
classes, such as wage earners, women workers, organized and un- 
^ See ^legislative and Administrative Reasoning,*’ p. 213. 
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organized economic classes, with a view both to public information 
and to remedial administration. 

Weighted averages are, in all cases, a matter of serious investi¬ 
gation, although the results have not the precision required in 
the physical sciences. Weighted averages exhibit instead an 
“order of magnitude” of the statistical quantities, which is all 
that can be expected in those economic investigations where the 
purpose is conciliation and restraint against abuse of excessive 
economic power. 

Equally important with giving weights to the components of 
the average is the selection of the components that are relevant 
to the issue. 


2. Relevancy 

The selection of similarities and the weighing of their relative 
importance is a selection of facts that are relevant to the purposes 
intended, and the rejection of facts that are irrelevant. Economists 
in times past have sought more solid ground than a mere mental 
comparison of similarities and differences upon which to rest 
their science of economics. They have attempted to be too funda¬ 
mental. The first of these fundamentalist assumptions was derived 
from the deistic theology of the eighteenth century, as was done 
by Quesnay, the physiocrat, in France, and by John Locke and 
Adam Smith, the founders of “classical economics,” in England. 
The assumption was that of a deity of the universe whose purpose 
was happiness for mankind. When converted into economics this 
became the assumption of nature’s abundance. 

This purpose of God was reversed by the theological economist, 
Thomas Malthus, in his theory of overpopulation and the result¬ 
ing scarcity. God’s purpose, with Malthus, was the evolution of 
moral character through struggle, which he found in the “middle 
classes.” These divine purposes are, indeed, found in assumptions 
of national gods intending success for one’s nation, or for one’s 
self, or punishment for others who interfere with this divine law. 
While such beliefs play an important part in the economic life of 
getting a living or getting rich, they assume the very thing to be 
investigated and measured, namely, whether a given plan of man- 
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agement or administration is the best plan possible^ under the 
circumstances, for the general welfare of all participants. Funda¬ 
mentalist assumptions prevent investigation and argument. 

There have been other fundamentalist assumptions derived 
from other sciences. They may be materialistic, physical, chemical, 
biological, physiological, or psychological. They can be tested by 
experiments and measurements in their own fields, but not by the 
kind of experiments known to the economics of getting a living or 
getting rich, with due regard to the general welfare. It has long 
since been noted that economic science, in its search for a solid 
foundation, has taken its ideas and methods from such other 
sciences as had attained, at the time, a dominant place in the 
field of research. Various economists wanted to be Newtons, with 
Newton’s harmony of the spheres and his laws of equilibrium. 
Economists also built on Lavoisier’s chemistry, with its affinities 
and repulsions of atoms. Physics and chemistry appear to be the 
two main historical sources of materialistic fundamentalism. The 
science of economics thus became mechanistic, as it had been 
theological, and this materialistic fundamentalism extends from 
Ricardo to Marx and to the present day. 

Then came biology, reduced to scientific proportions by Dar¬ 
win, and society became an organism. The analogy to an organ¬ 
ism was a fundamentalism descending from earliest times, which 
asserted some people to be the brains, others the hands, others 
the feet. Eminent economists adopted this analogy, which we 
must dismiss as biological irrelevancy, since the analogy cannot 
be proved or disproved by experiments and measurements in the 
economics of getting a living or getting rich under existing cir¬ 
cumstances and for the general welfare. Instead of organisms, 
we have institutions. The several fields of the various sciences 
thus become mechanisms, organisms, and institutions. 

More recently psychology, relevant to economics because of the 
postulate of organism, found for itself an experimental science in 
physiology, and under the name of “behaviorism,” a section of 
economists found their fundamentals in the intestines, in glands, 
or in psychoanalysis. But these organs and mental acts are not 
subject to economic experiment and measurement in man-hours or 
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dollars. Instead of this kind of individualistic ^‘behaviorism/^ there 
can be substituted that behaviorism of reaching agreements among 
conflicting parties on the working rules intending to harmonize 
their interests and guide their future behavior, which is the eco¬ 
nomics of negotiations, transactions, management, and adminis¬ 
tration. 

Another type of fundamentalism has arisen from Darwin’s 
distinction between natural selection and artificial selection. Dar¬ 
win acknowledged that his term “natural selection” was a per¬ 
sonification of nature as though it were a human being. It would 
have been less misleading to have named them purposeless and 
purposeful selection. His “natural selection,” when applied to 
economics, becomes the tooth-and-claw struggle to earn a living 
or to get rich at the expense of others, without consideration of 
rights and duties. This has been, indeed, the assumption in the 
economics of self-interest combined, however, with “rights of 
liberty” and “natural rights” as the foundations of self-interest. 
The violent reaction is found in revolutions avowedly founded 
on the compulsion of duties, rejecting the fundenientalism of lib¬ 
erty and natural rights. But rights and duties do not come from 
nature, they come from the collective action of human beings. 
By using the term “nature” with the double meaning of physical 
nature and human nature, human nature is reduced to the physi¬ 
cal nature of a mechanism or an organism. 

It has always been uncertain where to draw the line in the 
theory of evolution between animal and man. But for the eco¬ 
nomic purposes of getting a living, there is a historical line in 
the paleolithic age when the animal first began to construct and 
use tools, and first began to organize communistic institutions for 
the control of individuals. 

Human beings have often been distinguished as “tool-using 
animals.” This means that the animal in question began to look 
to the future, just as he did in the domestication of animals 
which were also his tools, and to look to the control of nature 
and human nature as a present instrument for attaining future 
ends. Ultimately the physical and biological sciences were con¬ 
structed, and the evolution of physical nature by purposeful 
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selection takes on an astonishing increase of output which we 
name “efficiency/* or “productivity.** 

What is true of artificial evolution by mechanization and 
domestication is true also of that artificial evolution which we 
name institutionalism. It began as primitive communism. It is 
the evolution of control of individuals by collective action. Its 
product in individuals has been named “the institutionalized 
mind.** 

The foregoing varieties of fundamentalism have undoubtedly 
filled gaps during the evolution of economic science. In fact, 
economic science necessarily uses much of the language of other 
sciences in order to make clear its own meanings of words, and 
much of the methodology and mathematics of other sciences in 
its own theories. But the science of economics uses only parts of 
what the other sciences have organized as a whole in their own 
fields, and only in so far as needed to construct its own simpli¬ 
fied assumptions and relativities fitted to its own field of investi¬ 
gation and experiment. None of the five assumptions in Part II, 
as we have simplified them, is found in any of the other sciences. 
They are constructed out of direct observation of the ways in 
which human beings act as nations, as corporations, as unions, 
as individuals, or as political parties in the economic field of 
making a living or getting rich by acquiring shares of the work 
done by each other. 

Each simplified assumption has previously been made a field 
of investigation in its own science. But each, in economics, is 
found to be related to all the others. This mental instrument of 
relativity has come into economics along with similar develop¬ 
ments in other sciences. We can note its incoming during the 
past fifty years, without resorting to the analogies of fundamen¬ 
talism, as a method of bringing together physical sciences that 
formerly were separated. In searching for a similar evolution in 
economic science we can find the science changing from the 
fundamentalisms of divine beneficence and punishment, to the 
mechanisms of physics and chemistry, then to the organisms of 
biology, finally to the relativities among themselves of the several 
simplified assumptions, which we have reduced to five. These 
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assumptions are derived, in part, from other sciences whose 
relevancy to economics is tested by investigations of purposes, 
experiments, and measurements in the field of making a living or 
getting rich by reciprocal giving and receiving services. 

There is a further distinction between natural selection and 
artificial selection, or, rather purposeless and purposeful selec¬ 
tion. The human will does not override “natural laws,” either of 
physical nature, animal nature, or human nature. It makes use 
of them in accomplishing its purposes. Custom is a natural law 
of human beings, but the Court selects reasonable customs to be 
followed in the future as against obsolescent customs that now 
contradict what it deems to be the American public purpose of 
equal opportunity in earning a living or getting rich. Since cus¬ 
toms change, the evolution of custom is the artificial selection 
by the judiciary of those customs which shall survive. This can 
readily be tested by investigating historically the decisions of 
courts for the past three hundred years in selecting between the 
good and bad customs relevant to the negotiability of debts, with 
the purpose of making them as nearly equivalent as possible to 
metallic money 

Philosophers, theologians, and economists have debated much 
about idealism and materialism, about cause and effect, about 
determinism and free will. These debates are too fundamental 
for our purposes. Economics, in comparison, is a rather super¬ 
ficial science. Instead of the fundamentalist opposites of idealism 
and materialism we make use of the transactional time dimen¬ 
sion of future and present. Futurity is the mental field of ideas 
of a goal to be realized in the immediate or remote future, by 
means of present activities pressing forward toward that purpose. 

We thus have the three stages previously mentioned, of nego¬ 
tiation, transaction, and administration of the rules laid down 
in the commitments of the transaction. It is only the last, or 
administrative stage, that is strictly scientific, in that it is the 
stage of results or consequences that can be measured by man¬ 
hours or dollars, although the time measurements tie together 

* See J. R. Commons, Legal Foundations of Capitalism, New York, The Mac¬ 
millan Co., 1924, pp. 246 ff. 
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the present commitments and the expected performances or pay* 
ments. 

I Likewise with the debates on cause and effect, or determinism 
and free will, economists during the past century have been 
gradually developing a more transactional and less fundamental 
theory of cause and effect, or free will and determinism, resting 
on the relations between future and present, between purpose 
and experiment. This development is partly in the principle of 
“limiting and complementary factors,” translated into strategic 
and routine transactions. The strategic factor is the one that 
limits, for the time being, the operation of all the complementary 
factors. Yet the two are changing place continously. The limiting 
factor is continually changing in the moving point of time which 
we name the present, but is also inseparable from the past and 
future. By controlling the limiting factor in the present, we expect 
that our control of it will result in bringing about what we now 
want but which is, as yet, in the future. 

Early economists, copying physical scientists, placed causation 
in the past and effect in the present. But a science of getting a 
living or getting rich relative to public purpose places causation 
in the future and effect in the present. Its questions turn on 
reasons and consequences. It becomes a science of present worth 
and future purpose. 

This is why we act as we do, and this is what we mean by the 
reasons given for acting. It is purpose in action. Any fact that 
throws light on this relation, not only of past cause to present 
effect, or historical development, but of the future to the present, 
of end to the means employed, of purpose to experiment, is 
relevant to economic investigation. 

All sciences seek understanding, as well as facts. Facts are 
sought to correct misunderstanding. Facts are the proven experi¬ 
ments. To seek understanding is to ask the question. Why? 

But the why in economics differs from the why in other sci¬ 
ences. My electric pump man, after several experiments, gives it 
up and asks me, “Why do you suppose that pump knocks only 
on the down stroke?” He investigated to discover a cause that 
preceded the effect. But if I, as an economist, investigate the 
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pump man himself, I ask, ‘Why do you leave your family and 
keep sober, hire an assistant, and work so hard in order to satisfy 
me by stopping that knock in the pump?” I am investigating a 
purpose that precedes an effect. His answer I understand when 
I visit his home, for he has a family to support, and he under¬ 
stands that I intend to pay him 75 cents per hour, in addition 
to paying his assistant. He was experimenting to find a cause; 
I was interviewing to find a reason. 

This comparison may be objected to because my pump man 
is an engineer or mechanic, and not a scientist. But I am in¬ 
formed by scientists that nowadays important scientific discov¬ 
eries are made by engineers. They have previously studied the 
pure science, and it does not yet answer their practical questions. 

The economist’s principle of “limiting and complementary fac¬ 
tors” applies to man’s use of physical sciences as well as to 
economic science. In either case the practical man is hunting for 
the limiting factor, which, when once controlled, will by means 
of what he understands to be the complementary forces of nature 
bring about the purpose intended far beyond anything he can do 
as an individual. But in the economics of collective action the 
limiting factor may be the purposes of participants. By directing 
the purposes of other people the practical man induces them to 
do what he wants them to do. The test of his degree of success 
is in the agreements and understandings reached through trans¬ 
actions. Men do not negotiate with the forces of nature. They 
put a ring in the bull’s nose. For this reason we distinguish 
strategic and routine transactions. The routine transactions fol¬ 
low, by “laws” of human nature, if the correct strategic trans¬ 
action is discovered and carried through. What the economic sci¬ 
entist does, as such, compared with the practical man, is to 
generalize this universal fact of human nature as the mental tool 
of strategic and routine factors to be used for investigation of 
particular cases. Any similarity bearing upon this discovery of 
limiting factors and strategic transactions is relevant to eco¬ 
nomics, for it is the way purpose acts. 

For this reason ethics is relevant to economics. But what kind 
of ethics? Individualistic and therefore subjective feelings, or 
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institutional and historical ethics and therefore transactions? We 
find the latter near at hand, in all directions. If we examine our¬ 
selves, we find that all of us are participants in this historical 
ethics. Often this kind of ethics is formulated as codes. It may 
be business ethics, labor ethics, professional ethics, or even gang¬ 
ster ethics. It is economic idealism, good or bad. It rests on the 
“foundation” that everybody makes his living or gets rich by 
getting a share of collective control of services rendered by others. 
This is accomplished through bargaining, managerial, and ration¬ 
ing transactions. 

When I was investigating the constitutionality of acts of legis¬ 
lators or administrative authorities, I looked for the meaning 
of “legal ethics,” which I found defined as “that branch of moral 
science which treats of the duties which a member of the legal 
profession owes to the public, to the court, to his professional 
brethren, and to his client.” 

When I was acting as arbitrator or mediator in disputes be¬ 
tween associated employers and associated employees, and then 
compared my acts with those of other arbitrators, I found myself 
in a position comparable to that of a court of justice, with duties 
to both the employers and the employees as well as to the public, 
which prevented me from arbitrarily setting myself up as a dic¬ 
tator on my own theories of economics. I was no longer an indi¬ 
vidual who might act as one pleases—I was an institution. I was 
selected jointly by both sides of the dispute simply because they 
could agree upon me, and my freedom was further limited at 
times by the similar selection of other arbitrators to act jointly 
with me, rmder the requirement that our decision should be 
unanimous. 

Bringing together these and similar cases, as is done in other 
sciences, we may construct a general description of that kind of 
associated action which is both ethical and economic, and name 
it, as above, collective action in control of individujd action. It is 
a foundation, if not “fundamentalist.” The ethical purpose of 
that collective action, resting on this foundation fact of eco¬ 
nomics, is the purpose of creating harmony, or, at least, order, 
out of conflicts of economic interests instead of presupposing it 
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from divinity or from the harmony of the spheres. Whatever facts 
enable the investigator to understand this ethical purpose are 
relevant to economics. The general principle may be named insti¬ 
tutional ethics, because it is found by investigating the history of 
collective action, and the various kinds of transactions, and by 
testing these findings through interviews or study of experiments. 
My colleague in the department of philosophy named it ‘‘the 
warfare of moral ideals,'^ taking as a particular case the anti¬ 
slavery movement and the Civil War in America. 

I found it difficult to get across to students and to others this 
economic meaning of ethics. In some cases the difficulty traces 
back to Jeremy Bentham, who reduced ethics to pleasure, pain, 
happiness, and repudiated duties as painful. This repudiation is 
repeated in the diminishing pleasure and increasing pain of Ben- 
tham’s successors, the hedonistic economists. Later economists, 
basing their theories on prices instead of on feelings, continue to 
eliminate ethics as only feelings—under such names as ethical 
teste, moral sense, emotions, sentiments—all of which are, of 
course, only individualistic. They have not, as yet, constructed 
for themselves the mental tool of the history of collective action 
as a means of investigating such economic facts as business ethics, 
trade union ethics, professional ethics, legal ethics, banker ethics, 
and the like. And the prices which they investigate are looked 
upon as something predetermined or foreordained by natural law, 
whereas actually they are agreements arrived at through trans¬ 
actions which may be persuasive, coercive, reasonable, extor¬ 
tionate, or confiscatory. 

In other cases the difficulty in grasping the transactional mean¬ 
ing of ethics traces back to the great legal authority, Blackstone, 
who identified the opposites of right and wrong with the opposites 
of right and duty. I find that students preparing for the practice 
of law often jump immediately from the opinion of what they 
think is wrong to the other opinion that whatever is wrong must 
have a legal remedy. This seems to be a customary way of look¬ 
ing at it. An eminent economist summarized his lifetime of the¬ 
orizing with the conclusion that all that was needed in economic 
theorizing was honesty. I asked my communistic friends why 
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they were so vituperative against John D. Rockefeller; only indi¬ 
viduals can sin, and their materialistic interpretation of history 
eliminates individuals. Even on an ethical interpretation of his¬ 
tory Rockefeller won out because he practiced the evolutionary 
ethics of his time better than his competitors, and could not be 
convicted by the customary procedure of courts. A nation thrashed 
the Mediterranean Sea in pursuit of Samuel Insull, and a jury 
of his ordinary fellow citizens acquitted him of criminal intent. 
He, too, conformed to the business ethics of his time and place. 

In my work on the Industrial Commission of Wisconsin I saw 
the transition made from an individual ethics in business to a 
corporate business ethics. Previously employers had been prose¬ 
cuted in a criminal action in case of injury to a workman, or if 
they violated the law regarding the labor of children or women. 
Under the Industrial Commission we prosecuted violators on an 
action for debt. Such an action reaches back to the pocketbooks 
of stockholders and bankers instead of stopping at the bodies of 
their subordinate foremen and superintendents. 

The earlier criminal prosecutions were based upon an idea of 
the right and wrong of individual behavior. If the employer had 
done wrong he should be bodily punished by imprisonment. But 
under corporations as far as the prosecution could get was to im¬ 
prison the foremen or the superintendent. This conception of 
ethics was unable to get at the real problem of conduct in a 
corporation. 

But the action for debt against the stockholders struck home; 
it was based on an adequate conception of ethical conduct. The 
corporations are creations of the sovereign power of the state. 
They are collective action for the specific purpose of making 
profits. Actions for debt were aimed at this central purpose. 
Action was brought in the name of the state, the sovereign will 
of the people of Wisconsin. But they did not treat the violators 
as criminals. They said in effect that no creation of the state is 
going to destroy the people who created it. The sanction was the 
threat of monetary loss. 

The Commission early came to work with employers on an 
administrative rather than a prosecuting basis. The Commission 
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still held the big stick of potential action for debt; the employers 
understood this fully. But the actual working out of the permis¬ 
sible hours of labor or the various safety measures was achieved 
through investigation, conference, and negotiation. In this way 
the employers came to accept the higher standards of employ¬ 
ment, and even supported them with enthusiasm. New and higher 
ethical standards were accepted in industrial relations, but it 
was an ethics which grew out of and fitted corporate industry. 

Thus ethical justification and crimination are relevant to eco¬ 
nomic investigation. They must be taken into account and given 
due weight. They animate all collective action. They are the 
battle cries of political parties, which thereby get control of 
sovereignty and economic policy. They create enthusiasms and 
mass movements. They have been named '^myths,^^ and some¬ 
times have been named ‘"ideologies.”^ But they are simply 
“beliefs.” They lead to civil wars, revolutions, dictatorships, all 
with serious economic effects. It is ethical ideals that compel 
economists to take sides, as Adam Smith justified free trade in 
the interest of universal humanity, by repudiating the dominant 
mercantilism; or Henry C. Carey repudiated the dominant free 
trade by justifying protection in the interest of national unity; 
or economists condemn communism, and communistic economists 
condemn capitalism; and so on in innumerable justifications and 
criminations arising from conflicts of interest. Often when an 
economic analysis begins to pinch, the economist transfers the 
dispute to ethics, which is his ideal of right and wrong, honesty 
and dishonesty. Many so-called “economic” or materialistic in¬ 
terpretations of history, or of the American Constitution, turn 
out to be criminal interpretations of motives, which are proper 
matters for investigation to be given their due weight in their 
own field. Judgments of due weight shift the argument from 
individualistic opinions of absolute right or wrong to the investi¬ 
gation of institutional relativity among actual rights and duties. 

^ See articles “Sorel, Georges,” by Sigmund Neumann, 1934, Vol. 14, pp. 262- 
263, and “Myth,” by Ruth Benedict, 1933, Vol. ii, pp. 178-181, in Encyclopedia 
of the Social Sciences, edited by Edwin R. A. Seligman and Alvin Johnson, New 
York, The Macmillan Co. 
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Hence it is not a question of honesty that is implied in asking 
questions which bear on purpose. It is a question of perspective 
and human nature. By far the great majority of the people whom 
I have interviewed in my economic investigations are honest in 
their answers. But human nature is limited by opportunity and 
habit. We see vividly the persons and facts nearest to us and 
dimly those at a distance. 

Nor is it a fact of self-interest or selfishness which economists 
are endeavoring to discover, on which avowedly the traditional 
science of economics has built since the time of Adam Smith. 
Self-interest, or even “enlightened self-interest,” is one of the 
facts to be given due weight in all economic investigations. This 
“due weight” is good judgment, which is necessary because self- 
interest is always connected with a greater or lesser degree of 
community of interest which, inversely, is a lesser or greater 
degree of conflict of interests. This connection between commu¬ 
nity and conflict we get in answer to questions which evoke 
ethical justification and crimination. We find the connection 
always in interviews if the questions are carried far enough into 
the purposes intended by the witness in proving the particular 
facts. When we do so, however, we have carried the investigation 
into the field of ethics by carrying it into the economic fact that 
self-interest consists in earning one^s living or in getting rich by 
getting legal control of services rendered by others. 

3. The Personal Equation 

Most of us prefer the American economic system over that of 
any other country. It is founded on liberty and private property, 
which are freedom to earn a living and get rich by due process 
of law, which is justice. It is founded also on freedom of the 
press, on academic freedom, on freedom of assembly. The exer¬ 
cise of these privileges under the sovereign state permits us to 
organize corporations, labor unions, political parties, strikes, 
farmers’ organizations, or cooperatives. Many of these liberties 
we get historically from the common law of England. 

Economists and other scientists have long since allowed for 
and have learned how to correct any bias in their observations 
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arising from methods of collecting the statistics, or from twists 
in their telescopes or other instruments of investigation. They 
allow for it by some sort of percentage of error repeatedly made 
in their investigations and experiments. In America the bias in 
the investigator himself is usually named the personal equation. 
I always warn students to make corrections for my personal 
equation, and to devise methods of correcting their own habitual 
assumptions. Lawyers are especially acute in dealing with the 
personal equation of judges and juries. 

A student of mine from the plains of Dakota thought that 
labor leaders were criminals. When he heard me interview a 
militant labor leader who turned out to be a Sunday school super¬ 
intendent, he became a competent investigator. 

Another student came to me with a bubbling love of the work¬ 
ing man. When he became a laborer in one of the Standard Oil 
Company’s hot refineries, he investigated the ^^hunkies.” He wrote 
to me afterwards that he was not suited to that kind of investiga¬ 
tion, and had become a wallpaper salesman. 

Communist students come with ideas which one can under¬ 
stand from knowledge of their home life in the ghettos or slums. 
I take them on interviews with aggressive business men of up¬ 
right dealings, who are leaders of associations of manufacturers, 
and those students learn to ask questions which are not insulting. 

I confess to admiration of fighters for what they think is 
right. I have seen them change their minds when they are ‘‘up 
against it.” I do not expect them to be logical or consistent, like 
pure mathematicians. I try to frame in my own mind the per¬ 
sonal equations of business men, working men, politicians. They 
and their associates are the subject matter of investigation in the 
science of economics. I reach an economic explanation of the 
personal equation, derived from Malthus, as arising from the 
struggle to make a living, or to get rich, imposed upon them by 
existing institutions and by abundance or scarcity of opportuni¬ 
ties in getting ownership of services rendered by others. 

Considering these circumstances, of which the investigator him¬ 
self is a part, he must construct working rules for himself in the 
conduct of his investigations and interviews. The first is skeptu 
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cism —skepticism of himself and skepticism of others. If he is not 
skeptical, he will not investigate either his own competency or 
the competency of others. Inseparable from skepticism is tolera¬ 
tion. Not toleration of abuses if one is convinced, on investiga¬ 
tion, that they are real abuses, but toleration of human beings 
who must act now and not wait for a science which can never 
tell them anyhow what to do or say in the particular circum¬ 
stances that compel them to act. The third is verification before 
assertion. It is worth while for the economist, or anybody else, 
that other people should say of him that, no matter what his 
opinions, yet, if he merely says a thing is a fact, then it is a fact. 

Since, in his economic investigations, the investigator is a part 
of what he investigates, his habitual assumptions incline him to 
give more weight to some of the facts in preference to other facts. 
In order to be more accurate he should examine himself for his 
personal equation. All economists, from Adam Smith to the pres¬ 
ent day, have advocated or opposed, openly or tacitly, some 
policy or principle which guides their investigations and theories. 
The best way to counteract this personal equation is to follow 
the great leaders who have combined skepticism, toleration, and 
verification. 



Summary 


PART THREE 


Economics is a science of activity. It is the activity of the 
human will in conflict and in cooperation, in competition and in 
regulation. Consequently it is a science of the ideas and methods 
of investigation by which human beings construct their plans of 
action and carry on the negotiations that determine their activity. 
These circumstances make the science more a matter of argument 
and dialectics than a science proper which goes only as far as 
experts can agree upon the measurements and equations. 

Everything in this dialectic is relative to something else. There 
is nothing ‘‘absolute,” standing alone. The simplest quantitative 
meaning of relativity is a “ratio.” It is “pure number.” It does 
not exist in the world about. It is put there by the human mind. 
But neither does it exist solely in the mind of an individual. It 
exists in the world of negotiational psychology when two or more 
minds are reaching the agreement required in a transaction. As 
such, a ratio is a rule of action agreed upon, voluntarily or by 
compulsion, as to the relative position each shall occupy in his 
expected activities toward the other. In a bargaining transac¬ 
tion it is a “ratio of exchange,” which we name bargaining 
power, or value in exchange; in a managerial transaction it is a 
ratio of input of labor to output of product, per hour, day, or 
week, which we name efficiency. In a rationing transaction one 
example is a ratio between the assessed valuation of property 
and the amount of taxes to be paid per year, which we name the 
power of sovereignty. 

These are simplified samples of relativity. But there are other 
more complex relations between individuals and groups which 
seemingly may not be reduced to “pure number,” but must be 
so reduced wherever negotiations have to do with quantities of 
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performance or quantities of money to be paid for performances, 
or degrees of power and forbearance. To consider them all to¬ 
gether in one calculation is impossible. The equation would be so 
complex that not even the highest mathematical intellect could 
compile or interpret it. The complexity must be simplified by 
taking up separately each sample of relativity, as though the 
others were constant and thereby eliminated. 

An exhaustive study of any particular industry, or establish¬ 
ment, or even transaction, as well as a nation, will resolve itself 
into the five simplified assumptions of Part II, and into the ten 
or more relativities of Part III. If one desires to be sure that 
he has covered the ground, he must constantly check up on all of 
them. This is generally not necessary or advisable. The important 
thing is to select the few assumptions and relativities needful in 
order to hear all sides, and, thereby, get agreement on which the 
parties can work together. 

But even these agreements which are needful for working to¬ 
gether are not enough. The agreements may be subterfuges, mis¬ 
leading, oppressive, or one-sided. In order that they may be 
honest, straightforward, and complete, these fifteen or more con¬ 
siderations must be incorporated and weighed as to their relative 
importance in reaching a practical decision to act. If any one of 
them is omitted, it must be done knowingly and honestly, and 
this constitutes a difference between science and propaganda. 

The way in which the matter is tested for any particular field, 
industry, or transaction is by way of arguments pro and con. 
These arguments are far from the certainties of the physical 
sciences, for they are the wide uncertainties of the unknown 
future. The arguments turn on the methods of investigation and 
the relevancy of the items investigated. Simplified, these methods 
are comparisons to ascertain similarities and differences which 
require similar or different methods of inducement, directed to 
the variety of participants and the variety of concerns through 
which they conduct their participation. These inducements are 
focused upon the variable working rules of the particular concern 
and the historical conditions established in the past and main¬ 
tained in the present, perhaps by the principle of custom. 
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These organizations of collective action depend mainly upon 
the wisdom and sagacity of the small number at the head of the 
management or administration, especially as to their strategy 
in bearing down upon the limiting factors at the time and place. 
These present themselves as timeliness of action under the exist¬ 
ing conditions of various degrees of power and the velocity of 
changes in the repeated transactions. 

Inseparable from these factors of strategy are the factors that 
determine the extent and limitations upon the amount and degree 
of activity, and the ability to use the arguments that lead to 
conciliation and agreement among conflicting participants. The 
speeches of the President of the United States appealing to the 
managers of corporations, the leaders of unions, and the “bloc” 
of agriculturists make plain, for example, the complexity and 
difiiculty in a nation of freedom of action compared with the 
military domination and suppression of corporations, unions, and 
political parties under a dictatorial system. This leads us to 
examine some of the arguments used in the critical issues of 
administration in the fields of credit, agriculture, and the con¬ 
flicts of capital and labor. 
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chapter xiv 


AGRICULTURAL ADMINISTRATION^ 


I. From Individual Action to Transactions 

The independent American farmer, owning and operating his 
own farm, is as near the ideal of the classical economists as can 
be found in practice. This American farmer, too, philosophizes 
closely along the lines of the classical economists, except when he 
is in misfortune. Hence the transition from his pioneer independ^* 
ence into political activity and involvement in the problems of 
administrative economics will illustrate quite precisely the transi¬ 
tion from nineteenth century to twentieth century economics. It 
happens, interestingly enough, that this transition is personified 
in one family of agricultural editors, the Wallace family, father, 
son, and grandson. Uncle Henry, the grandfather was preacher, 
farmer, editor, advocating good living, education, and scientific 
farming. This is reliance upon individual action. His son Henry 
C. Wallace was Secretary of Agriculture in the administrations 
of Presidents Harding and Coolidge. He became an advocate of 
direct governmental action in the interest of agriculture, through 
his sponsorship of the McNary-Haugen “two-price” plan of farm 
relief. The grandson, Henry A. Wallace, became Secretary of 
Agriculture in the Roosevelt cabinet of 1933 and put into opera¬ 
tion all the major “New Deal” farm programs.^ Their views and 
policies typify the transition in less than forty years, from indi¬ 
vidual action to the transactions which make the farmer depend- 

^ Consult especially Yearbook, 1940, U. S. Department of Agriculture; and 
John M. Gaus and Leon O. Wolcott, Public Administration and the United States 
Department of Agriculture, Chicago, Public Administration Service, 1940. 

* See Henry Wallace, New Frontiers, New York, Reynal and Hitchcock, 1934, 
Chap. XIII; also H. A. Wallace, Democracy Returns, New York, Reynal and 
Hit(^cock, 1944, especially the Introduction by Russell Lord. 
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ent upon the actions of others, typified sometimes as a transition 
from a stage of production for use to production for sale, from 
home agriculture to commercial agriculture, and lately distin¬ 
guished as a time of direct action by governmental agencies to 
influence the income and opportunities of farmers. 

If we put this general transition, which occurs by stages, in 
the form of the three kinds of transactions involved in collective 
action, and relate the same to the individualistic analysis of the 
classical nineteenth century economists, the three transitions may 
be stated as follows: 

From proportioning the factors to rationing transactions. 

From self-management to managerial transactions. 

From production for use to bargaining transactions. 

This threefold transition is summarized in the Department of 
Agriculture during the careers of the three Wallaces, from tech¬ 
nological investigations in overcoming the forces of physical 
nature to price and market investigations directed towards equal¬ 
izing the position of farmers with that of corporations and labor 
unions through political action instead of economic action. Of 
course, in an industry as complex and diversified as agriculture 
with six million farms, the different stages of economy and the 
three different kinds of transactions are mixed and blended into 
numberless combinations. We are here discussing only the stra¬ 
tegic changes in economic relations. 

More specifically but not in detail, the most characteristic of 
the principles of traditional economics as a guide to successful 
individual action was that scientific proportioning of the several 
factors in production, such as land acreage, soil fertility, machin¬ 
ery, livestock, human labor, in such a way as to accomplish an 
equilibrium at the point of maximum return in the production 
of wealth. 

This proportioning of factors is quite similar to the rationing 
transactions by the management of corporations on the field of 
collective action. The distinction between the fields is that the 
natural factors have no will of their own, so that the proportion¬ 
ing comes under technological self-emplojunent, to be improved 
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by more intelligent control of the natural forces. But the ration¬ 
ing transactions are governmental in character, since they require 
the legal superiority of a managing board of directors over the 
legal subordination of the other participants. This is the key 
to rationing transactions which take the form of apportioning 
by decree, management or administration the positions which 
individuals shall occupy in their contributions to the whole ac¬ 
tivity of the concern, whether the corporation or the nation, at 
the different levels in the hierarchy of collective action. The 
acreage allotments and the marketing quotas to individual farms 
under the Agricultural Adjustment Administration are a ra¬ 
tioning of economic opportunities taking the place, in part, 
of the historical market freedom of bargaining transac¬ 
tions. 

The managerial transactions are a similar transition to the 
legal relation of superior and inferior, and the farmer who makes 
this transition becomes either a manager or an employee. Man¬ 
agerial transactions have always characterized the plantation 
economy of the south. They are coming into American agriculture 
wherever the large scale ^^industralized^’ type of farming is de¬ 
veloping; this is occurring in the specialized fruit-, vegetable-, 
and potato-growing areas where the small scale family farms 
have not been able to meet the competition. The economic rela¬ 
tion here, enforced by courts of law, is the relation of command 
and obedience. Its historical origin is slavery, where the will of 
the subordinate is wholly suppressed, but with emancipation 
comes not the elimination of this legal relation of superior and 
inferior but the liberty of the inferior, protected by sovereignty, 
to ^‘run away” and “quit,” without giving a reason, and there¬ 
fore to determine, by a bargaining transaction, the terms and 
conditions under which the one will obey and the other will 
command. 

The bargaining transactions spring from this legal liberty to 
withhold employment or withhold service, and here the supposi¬ 
tion is legal equality instead of legal superiority and inferiority. 
Hence here are the several bargains wherein the farmers have 
always asserted, in one way or another, their “disparity” in bar- 
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gaining power, that is, economic inequality contrasted with the 
assrimed legal equality. 

These disparities may be in the credit transactions with 
bankers, the transportation transactions with railway corpora¬ 
tions, the managerial transactions with organized wage earners, 
and any other class of transactions where inequality of bargain¬ 
ing power is set up against the assumed legal equality of the 
participants. 

2. Fkom Economic Action to Political Action 

The farmers usually found themselves unable to cope with 
other classes in this economic organization, even with their own 
cooperative marketing associations. But temporarily it was found 
that by influencing the management of political parties, the 
farmers could be effective. This disparity on the economic field 
began to show itself in the depression of business following the 
Civil War, 1867, when the farmers accomplished the organiza¬ 
tion of the “Grange,” or Patrons of Husbandry, as a secret edu¬ 
cational and cooperative association. Their first political effec¬ 
tiveness was in the railway legislation of a few western states 
fixing freight rates, known as the “Granger Laws,” in the decade 
of the 1870’s. These laws, eventually taken over by the federal 
government, resulted in the Interstate Commerce Commission. 

Another inequality of economic power was in the farmers’ 
credit transactions, and at different repetitions of business depres¬ 
sions large elements of the farmers were able to get political 
parties to support the “greenback,” or the free silver coinage. In 
these lines of legislation they had been at a disadvantage com¬ 
pared with the influence of the bankers, the farm organizations 
demanding price increases, the bankers demanding and obtaining 
price decreases through retirement of the greenbacks (1867) and 
demonetization of silver (1879 and 1900). 

There is always this weakness in the appeal by the farmers 
to administrative economics as a remedy for their economic 
weakness—^their appropriations are easily reduced by their oppo¬ 
nents in Congress on the plea of economy, and the administration 
of the law intended to favor the farmers is thereby made ineffec- 
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live, although remaining nominally in force; whereas, if they 
could organize like a corporation or like a labor union, they 
could then finance themselves without imposing themselves 
wholly on the taxpayers. Farmers’ organizational weakness al¬ 
ready begins to show itself at the weakest point of the agricul¬ 
tural administration, in the so-called Farm Security Administra¬ 
tion engaged in furnishing shelter for agricultural wage earners, 
both white and colored, in that these do not have the political 
weight of the farm owners, and consequently are the first to 
receive a cut in appropriations. 

The weakness of political action as a substitute for organized 
economic action is seen also in the flagrant disadvantage of the 
farmers in the enactment of protective tariff laws. Here the 
farmers’ representatives have repeatedly been maneuvered by 
politicians out of their opposition to tariffs favoring the manu¬ 
facturers; especially when confronted by the arguments for a 
“home market,” which would elevate the profits and wages of 
consumers of farm products, leaving the farmers themselves ex¬ 
posed to foreign competition, or nominally protected on such 
farm products as are already produced in surplus quantities at 
home. 


3. Legislative and Administrative Reasoning^ 

The promotion of Justice Stone to the position of Chief Justice 
of the United States, as well as the veto by the President of the 
Walter-Logan bill requiring judicial interference in administra¬ 
tive investigations, make significant the contrast in opinions of 
Justice Stone and Justice Roberts in the case, decided January 6, 
1936, on the constitutionality of the Agricultural Adjustment Act 

of 1933® 

These two equally competent institutional economists reach 
opposite conclusions on the same statement of facts in their 
theories of sovereignty and scarcity. The explanation is not in 
the facts, nor in the mental capacities, nor in the integrity of the 

* J. R. Commons, in Journal of Farm Economics, May, 1942; reprinted by 
permission. 

“ V. S. V. Butler, 297 U. S. i, 56 S. Ct. 312 (1936). 
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justices, but in their two methods of reasoning. Justice Roberts, 
for the majority of the Court, in declaring the act unconstitu¬ 
tional, followed a legislative method of reasoning from extreme 
cases; Justice Stone, for the minority at that time, followed an 
administrative method of reasoning from an actual case statis¬ 
tically located somewhere between the extremes. 

The distinction, historically in the treatises on logic, is per¬ 
haps known as the difference between deductive and experimental 
reasoning, a distinction, however, not exactly valid for even the 
physical sciences where it originated.^ And now, considering the 
way in which thS distinction has come forward in the science of 
economics, it is the difference between a legislative method of 
reasoning without the economic distinctions of kind, quantity, 
degree, time, or place, and an administrative method where the 
quantities, degrees of economic power, and timeliness of action 
are the determining points in reaching a practical decision to act. 

The economic issue, as it came to the front in this case, was 
the use of economic power by the government in enforcing its 
commands, in addition to its historical use of physical power 
The Congress, in adopting the Agricultural Adjustment Act, had 
assumed, in conformity with traditional economists and the 
courts, that economics was a field of voluntary agreements, con¬ 
trasted with sovereignty as the field of compulsory agreements. 
But now, with the increased intensity of private use of economic 
power over individuals in the collective form of corporations, 
labor unions, cartels. Federal Reserve banking, and with eco¬ 
nomic power further intensified by the closing of the world^s 
frontiers against economic escape, these arguments of Stone and 
Roberts become a new constitutional debate whether the Amer¬ 
ican government shall use economic power on behalf of unorgan- 

^ See Morris R. Cohen, Reason and Nature, New York, Harcourt, Brace & 
Co., 1931. 

*The term “power” as here used relates to the operation of threats and 
promises in getting obedience in anticipation or avoidance of future alternatives. 
See Bertrand Russell, Power, New York, W. W. Norton and Company, 1938. 
Russell distinguishes power from energy, the latter being the force in physical 
science. But he omits economic power by stressing military power and 
propaganda. 
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ized farmers and others to counterbalance the organized economic 
power of other classes. Justice Roberts denied, and Justice Stone 
affirmed, this governmental use of economic power. 

In this debate the meaning of economic power took on the two 
constitutional forms of “property” and “liberty.” Property, 
whether private ownership or public ownership, is the power of 
scarcity, the power of the owner to command obedience of others 
by withholding from them what they need but do not own. Lib¬ 
erty, the liberty of an owner, his “economic liberty,” took the 
form of “spending power,” equivalent to the economists’ “freedom 
of exchange,” or “purchasing power,” “buying power,” “bargain¬ 
ing power,” the liberty to fix or agree on prices or values by con¬ 
trol of supply or demand. 

In general, it had been assumed by economists and courts that 
this economic power was limited by free competition between 
equal individual owners, and this was the reason why economic 
agreements were deemed to be voluntary rather than coercive. It 
followed that the only place of government in the economic 
scheme was in the negative power {laissez faire) of preventing 
conspiracy or monopoly, either of which interfered with free 
competition and was, therefore, coercive rather than voluntary. 

Justice Roberts denied that either a state government or the 
federal government was permitted, under the Constitution, to use 
this economic power. He argued that its use by government was 
coercive against private parties and not voluntary agreement on 
their part, and was, therefore, prohibited. His leading case was 
a decision ten years earlier by the same Supreme Court against 
the use of economic power by a state railroad commission.^ In 
that case a state administrative body had attempted to use the 
public ownership of the highways as its means to compel a pri¬ 
vate corporation to submit to regulation of rates by the state 
commission. Justice Roberts showed that the state government 
and the state commission had then used the same argument of 
a “voluntary” agreement on the part of the private corporation 
as the federal government and the Agricultural Department were 

' 297 U. S. 71, citing Frost Trucking Co., v. Railroad Commission of Cali¬ 
fornia, 271 U. S. 583 (1926). 
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now using on the part of the farmers. The Court had then said^ 
as quoted by Roberts: 

Having regard to form alone, the Act here is an offer to the private 
carrier of a privilege, which the State may grant or deny, upon a 
condition which the carrier is free to accept or reject. In reality the 
carrier is given no choice, except a choice between the rock and the 
whirlpool,—an option to forego a privilege which may be vital to his 
livelihood or submit to a requirement which may constitute an 
intolerable burden.^ 

Thus, the economic power, in this case of a state administra¬ 
tive department, consisted in public ownership of the highways. 
Its use as a fulcrum of bargaining power by the state commis¬ 
sion was coercive upon a private corporation by withholding the 
use of the highways if the corporation would not submit to regu¬ 
lation. The same argument was now advanced by Roberts against 
the use of the ^^spending power” by the Department of Agricul¬ 
ture to compel obedience on the part of farmers. He said: ^ 

... the Secretary is not required but is permitted, if, in his uncon¬ 
trolled judgment, the policy of the Act will be so promoted, to make 
agreements with individual farmers for a reduction of acreage or pro¬ 
duction, upon such terms as he may think fair and reasonable. . . . 
The Government asserts that whatever might be said against the 
validity of the plan, if compulsory, it is constitutionally sound because 
the end is accomplished by voluntary cooperation. There are two suf¬ 
ficient answers to the contention. The regulation is not, in fact, vol¬ 
untary. The farmers, of course, may refuse to comply, but the price 
of such refusal is the loss of benefits. The amount offered is intended 
to be sufficient to exert pressure on him to agree to the proposed regu¬ 
lation. The power to confer or withhold unlimited benefits is the power 
to coerce or destroy. If the cotton grower elects not to accept the 
benefits, he will receive less for his crops; those who receive payment 
will be able to undersell him. The result may well be financial ruin. 
The coercive purpose and intent of the statute is not obscured by the 
fact that it has not been perfectly successful. It is pointed out that, 
because there still remained a minority whom the rental and benefit 

' 271 U. S. 593 - 

* 297 U. S., 55, 70, 71. 
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payments were insufficient to induce to surrender their independence 
of action, the Congress has gone further and, in the Bankhead Cotton 
Act, used the taxing power in a more directly minatory fashion to 
compel submission. This progression only serves more fully to expose 
the coercive purpose of the so-called tax imposed by the present Act. 
It is clear that the Department of Agriculture has properly described 
the plan as one to keep a non-cooperating minority in line. This is 
coercion by economic pressure. The asserted power of choice is 
illusory. 

This citation to the Department of Agriculture had reference 
to a leaflet entitled Agricultural Adjustment, quoted by Justice 
Robert as follows: 

Experience of cooperative associations and other groups has shown 
that without such Government support, the efforts of the farmers to 
band together to control the amount of their product sent to market 
are nearly always brought to nothing. Almost always, under such 
circumstances, there has been a non-cooperating minority, which, 
refusing to go along with the rest, has stayed on the outside and tried 
to benefit from the sacrifices the majority has made. ... It is to 
keep this non-cooperating minority in line, or at least prevent it from 
doing harm to the majority, that the power of the Government has 
been marshalled behind the adjustment programs.^ 

Thus the Supreme Court, in these two cases, attacked the two 
components of economic power. In the state highway case it was 
the power of ownership to withhold supply from all parties. In 
the agricultural case it was the power to withhold supply of gov¬ 
ernment funds from a minority of competitors and thus restrain 
their liberty in order to increase the bargaining power of the class 
as a whole against all other classes. Justice Stone’s arguments, in 
reply, were concerned with the latter. He said: 

That the governmental power of the purse is a great one is not now 
for the first time announced. Every student of the history of govern¬ 
ment and economics is aware of its magnitude and of its existence in 
every civilized government. Both were well understood by the framers 
of the Constitution when they sanctioned the grant of the spending 
power to the federal government, and both were recognized by Hamil- 
' 297 U. S., 71. 
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ton and Story, whose views of the spending power on a parity with 
the other powers specifically granted, have hitherto been generally 
accepted. The suggestion that it must now be curtailed by judicial 
fiat, because it may be abused by unwise use, hardly rises to the 
dignity of argument. So may judicial power be abused. “The power to 
tax is the power to destroy,’’ but we do not, for that reason, doubt its 
existence, or hold that its efficacy is to be restricted by its incidental 
or collateral effect upon the States . . . The power to tax and spend is 
not without constitutional restraints. One restriction is that the pur¬ 
pose must be truly national. Another is that it may not be used to 
coerce action left to state control. Another is the conscience and 
patriotism of Congress and the Executive.^ 

Herein Justice Stone agreed with Justice Roberts that the use 
of economic power by the government was coercive, similar to 
the power of taxation, and that both were subject to abuse in 
extreme cases. 

The implication, however, that economic power had been 
equally coercive at the time when the Constitution was 
framed or for a century afterward is doubtful. During that period 
there was an open frontier for escape, with only a few (or weak) 
corporations or unions, and no organized administrative banking 
system. Applicable, however, to its increased coerciveness in 
recent times. Justice Stone proceeded to show that economic 
power was not unlimited in its practical administration. His 
arguments in this field of institutional economics may fittingly 
be named the foundation for a fourth branch of the American 
government, an investigational branch implemented with admin¬ 
istrative economics.^ 

Justice Stone and Justice Roberts agreed that the Agricultural 
Adjustment Act was “coercive” instead of “voluntary.” They 
differed on the issue of its administration. The grounds for their 
respective positions will appear from its provisions. The act 
started with a preamble of general welfare, defined as the 

‘ 297 U. S., pp. 86, 87. 

*See James M. Landis, The Administrative Process, London, H. Milford, 
1936. Dean Landis considers mainly the procedure in this branch of government 
compared with the procedure in the legislative and judicial branches, rather than 
its foundations for a science of administrative economics. 
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“orderly exchange of commodities” in the “national credit struc¬ 
ture,” broken down, however, by the “present acute economic 
emergency,” which destroys the value of “agricultural assets.” 
This destruction of value was attributed mainly to the “severe 
and increasing disparity between the prices of agricultural and 
other commodities.” The stated purpose of the act was to “estab¬ 
lish and maintain such balance between the production and con¬ 
sumption of agricultural commodities and such marketing con¬ 
ditions therefor,” as will restore the purchasing power of certain 
designated agricultural commodities to the level of a base period, 
August 1909 to July 1914* This level was defined as “parity,” or 
“fair exchange value” with manufacturers’ prices, to be ascer¬ 
tained by the Secretary of Agriculture from “available statistics” 
of the department. The termination of the emergency for each 
commodity was also provided for and was declared to be such 
date, to be likewise determined by statistics, when “parity” 
should be re-established for that commodity. The secretary should 
have the power to provide for the “reduction in acreage,” or 
“reduction in the production for market,” or both, by “agree¬ 
ment” with the producers “or by other voluntary methods,” in¬ 
cluding benefit payments to be paid to farmers who agree to 
the restriction of output, such as “the secretary deems fair or 
reasonable.” The secretary should also have the power to deter¬ 
mine an appropriate “processing tax,” to be “levied, assessed and 
collected” upon the first manufacturing of the commodity, for the 
purpose of paying the ascertained reasonable benefits to the 
producers. 

These were the general features of the legislative act, to be 
administered for individual cases by the Department of Agri¬ 
culture. There is no doubt about its novelty in American eco¬ 
nomics and jurisprudence, although it was modeled, as nearly as 
practicable, upon the protective tariff, and upon the well-known 
restrictions of output by manufacturers in laying off employees 
and shutting down factories in order to maintain prices during 
emergencies. But in this agricultural case there was something 
entirely new, the restriction of food supply, symbolized by the 
extreme case of the slaughter of six million pigs by administra- 
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tive process, known to the justices, in order to maintain the price 
of hogs. This shocking fact, although somewhat parallel to the 
laying off of employees who needed work for the subsistence of 
themselves and families, was parallel to the case actually before 
the court which had to do with cotton, the clothing of the people. 
The slaughter of pigs, or the restriction of cotton acreage, or the 
limitation of other food production by administrative process, 
in order to create scarcity and thereby raise prices during a credit 
emergency, was this constitutional or unconstitutional? 

An emotional result of reasoning from extremes is the fear 
of what an actual case, if once permitted, might lead to. It might 
lead to communism, fascism, or to anarchism. Short of these last 
extremities, it might lead to other dangerous extremes. Justice 
Roberts agrees that this power to spend on behalf of farmers is 
subject to limitations, but fears what it might lead to. He says: 

We are referred to appropriations in aid of education, and it is said 
that no one has doubted the power of Congress to stipulate the sort 
of eduction for which money shall be expended. But an appropriation 
to an educational institution which by its terms is to become available 
only if the beneficiary enters into a contract to teach doctrines sub¬ 
versive of the Constitution is clearly bad. 

Justice Roberts proceeds with other extremes of what the proc¬ 
essing tax and its expenditure might lead to. It might lead to 
extracting money from one branch of industry for paying it to 
another branch, throughout the United States. It might lead to 
transferring money from farmers and miners to manufacturers. 
It might be used as an “indirect” power to reverse the recent 
decision of the Court ^ that Congress had no “direct” power to 
regulate wages and hours of labor in local business. It might 
lead to an excise tax of two cents per pound on every sale of 
sugar, to be turned over to the refineries. It might be used to 
reduce the output of shoes and clothing; and so on, in favor of 
any business group which thought itself underprivileged. “The 
supposed cases,” said Justice Roberts, “are no more improbable 
than would the present act have been deemed a few years ago.” 

* Sckeckter Poultry Corp. v. U. S., 29$ IT. S. 49s (1935). 
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In order to alleviate these fears of extreme cases of economic 
coercion, which representative government might lead to, Justice 
Stone, in reply, referred to other cases not deemed to be absurd 
or extreme which the Roberts decision would lead to. The gov¬ 
ernment might give seeds to farmers, he said, “but may not 
condition the gift upon it being planted”; might give money 
to the unemployed, but not ask them to give labor in return; 
might give money to sufferers from earthquake or fire, but not 
impose conditions to prevent the spread of disease; “all that, 
because it is purchased regulation infringing state powers, must 
be left to the states who are unable or unwilling to supply the 
necessary relief.” Many other cases are cited, and, in general. 
Justice Stone asked, regarding the federal government, “Do all 
its activities collapse because, in order to effect the permissible 
purpose, in myriad ways the money is paid out upon terms and 
conditions which influence action of the recipients within the 
states which Congress might command? ... If the expenditure 
is for a national purpose, that purpose will not be thwarted be¬ 
cause payment is on condition which will advance that purpose.” 

The foregoing, again, indicates the difference between the gen¬ 
erally understood physical power of sovereignty and economic 
power. Roberts denies, but Stone affirms the exercise of the latter 
to both state and federal governments. Economic power has to do 
with its effect on prices and markets. These are foreign markets 
and such domestic markets as are beyond the power of the states, 
acting separately, to control. Both the protective tariff and the 
immigration restriction laws were designed mainly as economic 
measures, to enable manufacturers and laborers to maintain 
domestic prices and wages throughout the states against foreign 
competition. Justice Roberts^ opinion, supported by the majority 
of the Court, denied the authority of the government to levy a 
processing tax, analogous to the tariff tax, in aid of those farmers 
who agreed to restrict output in order to maintain these domestic 
prices against either foreign or domestic competition. The Con¬ 
gress, in re-enacting the substance of the Agricultural Adjust¬ 
ment Act, omitted the processing tax, but provided for similar 
payment to farmers out of the general fund of the Treasury, re- 
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gardless of the taxable sources. Apparently the promotion of 
Justice Stone, along with similar changes in the Supreme Court, 
renders the processing tax hereafter constitutional. 

Justice Stone, as above quoted, mentioned three limits placed 
upon the federal government. The third limit, namely, the ‘‘con¬ 
science and patriotism of the Congress and the Executive,” was 
further enlarged to include “wisdom.” Wisdom, in Stoners usage, 
may be defined as good judgment in deciding upon what is reason¬ 
able coercion by government somewhere between the absurd ex¬ 
tremes of coercion which were dreaded by Justice Roberts. Jus¬ 
tice Stone said: 

A tortured construction of the Constitution is not to be justified 
by recourse to extreme samples of reckless Congressional spending 
which might occur if Courts could not prevent expenditures which, 
even if they could be thought to effect any national purpose, would 
be possible only by action of a legislature lost to all sense of public 
responsibility. Such suppositions are addressed to the mind accustomed 
to believe that it is the business of the courts to sit in judgment on 
the wisdom of legislative action. Courts are not the only agency of 
government that must be assumed to have the capacity to govern. 
Congress and the Courts both unhappily may falter or be mistaken in 
the performance of their constitutional duty . . } 

The other two limits on the taxing and spending powers men¬ 
tioned by Justice Stone are the two jurisdictional sides of the same 
physical or economic power, namely, national sovereignty versus 
state sovereignty. The purpose must be truly national, which is 
the same as saying that it must not interfere with matters left 
by the Constitution to state control. It was in support of state 
sovereignty that Justice Roberts, for the majority, finally de¬ 
clared the act unconstitutional, although his arguments, and the 
former decisions cited, were directed against the use of economic 
power by those state governments, as well as its use by the 
federal government. 

Besides, the issue of economic power as an instrument of 
sovereignty was the legal issue of the American attempt to sepa¬ 
rate the government into legislative, executive, and judicial 

' 297 u. S. 87. 
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branches. Justice Roberts would maintain this separation by mak¬ 
ing out that the Court did not use the physical force of sov¬ 
ereignty. He said: 

It is sometimes said that the Court assumes the power to overrule 
or control the actions of the people’s representatives. This is a miscon¬ 
ception. When an Act of Congress is appropriately challenged in the 
courts as not conforming to the constitutional mandate, the judicial 
branch of the government has only one duty—to lay the article of 
the Constitution which is involved beside the statute which is chal¬ 
lenged, and decide whether the latter squares with the former. All the 
Court does, or can do, is to announce its considered judgment on the 
question. This Court neither approves nor condemns any legislative 
policy.^ 

Against this disclaimer of judicial power, as a mere logical, or 
intellectual power of opinion without physical force. Justice 
Stone set up the argument of a truly sovereign power of the 
judiciary in that it has the last word in the American system of 
divided sovereignty. He said: 

The power of the courts to declare a statute unconstitutional is 
subject to two guiding principles of decision which ought never to be 
absent from judicial consciousness. One is that the courts are con¬ 
cerned only with the power to enact statutes, not with their wisdom. 
The other is that while unconstitutional exercise of power by the 
executive and legislative branches of the government is subject to 
judicial restraint, the only check upon our own exercise of power is 
our own sense of self-restraint. For the removal of unwise laws from 
the statute books, appeal lies not to the courts but to the ballot and 
the processes of democratic government.^ 

Thus the court, having the last word in affirming or preventing 
the use of physical force, and having its own executive officers, 
is really sovereign. Like other sovereigns, it is limited only by 
its own sense of self-restraint. 

We may observe in addition, from the economic standpoint, 
that this internal sense of self-restraint may find external guid¬ 
ance in the statistical investigations presented by the Department 

^ 297, U. S. 62-63. 

* 297, U. S. 78, 19 - 
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of Agriculture for the Court’s consideration. By reasoning from 
extremes, these statistical showings of what was to be done be¬ 
tween the extremes are ignored. Yet it is their statistical validity, 
as furnished and critically examined by its own investigational 
staff, and then subjected to public hearings of all parties, that 
constitutes, one might say, the whole of administrative economics. 

These public hearings include a specialized modern develop¬ 
ment which would be included under what Justice Stone charac¬ 
terized as “the processes of democratic government.” It is not 
only the indiscriminate and accidental public that is heard, but 
it is also the more interested public of those directly and eco¬ 
nomically to be restrained by the regulations to be issued by the 
department. This was the actual procedure of the Department of 
Agriculture in its investigations, revising and correcting its own 
previous rulings and mistakes, and consulting the advisory com¬ 
mittees of farmers on its statistics and its proposed economic re¬ 
straints, as well as submitting the plans to referendum vote of 
the particular farmers who produced the crop in question. This 
“democratic process” was prescribed, in part, in the act, and was 
known to be the process followed by the department. This again 
enforces the inference that Justice Stone would not, without 
further congressional mandate, approve the judicial restraints on 
the Department of Agriculture contained in the Walter-Logan 
bill, but would refer the investigations back to the department 
and its process of consulting the farmers. 

These considerations emphasize still further the economic 
character of this alleged fourth branch of American government. 
Under the American system of attempted separation of powers, 
neither the legislature nor the administrative agency operating 
under powers delegated to it by the legislature, has the strictly 
executive power, contemplated in the Constitution, of enforcing 
by physical force its own commands, or “orders.” The only con¬ 
stitutional possessors of this physiical power are the President 
(or state governor), and the judiciary. The former is commander 
in chief of the army and navy and of such other subordinates as 
use physical force; the judiciary commands the marshals (or 
sheriffs) who obey without investigation. Justice Roberts’ “power 
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of judgment” is, in fact, a command issued by the Court to the 
United States marshal (or sheriff), ordering the use of physical 
force, if necessary, to stop the administrative process. 

This command is effective because the administrative depart¬ 
ment, as just now suggested, is not itself an executive department 
in command of physical force needed to carry its own decisions 
into effect. It may not arrest or imprison anybody. It may not 
resist the marshal or sheriff. It must make application to the 
Court to issue its own order to use force, and must submit its 
arguments. Its power is only investigational and advisory in so far 
as the legislature authorizes and the Court approves. As a so- 
called “fourth branch” of government, it is more nearly like a 
standing committee for economic investigations and recommenda¬ 
tions to the three recognized branches and to the people generally. 
If, in addition, it has discretion in issuing orders to individuals, 
the reason why the latter do not challenge the orders by appeal 
to the Court for review and reversal is because they and their 
lawyers expect that the courts will decide as they had formerly 
decided. In this respect the administrative “orders” are analogous 
to the force of custom. This is, indeed, the only ground of assur¬ 
ance that the Department of Agriculture will have economic 
power in each case as it arises, namely, the expectation that the 
Supreme Court and the inferior courts will follow the reasoning 
of Justice Stone rather than Justice Roberts, and refuse to inter¬ 
fere with its administrative investigations and decisions. 

This assurance is, indeed, also the ground on which corporations 
and labor unions are able to exercise their collective economic 
power. They are forbidden to use physical violence, but they 
have the double assurance, in the American economic system, that 
the courts will not use their own command of physical force to 
interfere with the private organizations in their use of economic 
power, and that the courts will further use this same power to 
enforce their contracts or “voluntary” agreements. Thus the 
reason why they also are designated as “voluntary” by their 
spokesmen is not because their economic power is not econom¬ 
ically coercive, but because it is not physically coercive—quite 
the same meaning of “voluntary” as that which Congress em- 
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ployed in its delegation of economic power to the Department of 
Agriculture. 

These traditional views about noncoerciveness of economic 
transactions, which are now recognized as coercive by both Jus¬ 
tice Stone and Justice Roberts, indicate that the Court has con¬ 
tradicted the arguments of so eminent a jurist as Professor Cor¬ 
win, who had predicted the ‘twilight” of the Supreme Court on 
the assumption that the Court could not, or would not, undertake 
to control the “spending power” of the government. As soon as 
this “spending power,” which is “economic power,” is recognized 
as coercive through collective action, on account of such evident 
denial of freedom as suggested by the choice between the “rock 
and the whirlpool,” then the issue falls between extreme cases of 
abuse and a reasonable use somewhere between the extremes. 
This reasoning also applies to private collective use of economic 
power in the hands of corporations, banks, labor unions, and the 
like, for which the older individualistic meanings of “voluntary” 
economic agreement continue to be used but are obsolete. The 
Agricultural Adjustment Act was certainly, as Roberts contended, 
the use of coercive economic power by the government, not recog- 
ized by Corwin as coercive, on behalf of a great economic class 
who had not themselves learned how to use it collectively in deal¬ 
ing with corporations, banks, and labor unions.^ 

It follows from the foregoing that the reliance on statistics is 
characteristic not only for the modern science of economics, it is 
also, more emphatically, characteristic of modern administrative 
economics in carrying out the legislative policy. But it is not hit- 
or-miss blind statistics—it is guided by economic theory, which 
is economic analysis of the several factors. This guidance has both 

^ Cf. E. S. Corwin, The Twilight of the Supreme Court, New Haven, Yale 
University Press, 1934. More recent decisions tending further to overrule Justice 
Roberts’ opinion by tending to enlarge the spending power of the federal gov¬ 
ernment are Helvering v. Davis, 301 U. S. 3x9, 57 S. Ct. 904 (1937); Alabama 
Power Co, v. lckes„ Federal Emergency Administrator of Public Works et al,, 
302 U. S. 464 , 58 S. Ct. 300 ( 1938 ); Duke Power Co, et al, v. Greenwood County 
et al,, 302 U. S. 48s, 58 S. Ct. 306 (1938) ; California Water Service Co, et al., v. 
City of Redding et al., 22 F. Supp. 641 ( 1938 ) decrete affirmed 304 U. S. 252 , 58 
S. Ct. 865 (1938). These citations furnished by Mr. Philip M. Click, U. S. Dept, 
of Agriculture, Aug. 13, 1941. 



Agricultural Administration [227 

its legal and its economic side^ united in the modern administra¬ 
tive department. 

On the legal side the statistical method of reasoning from ac¬ 
tual cases had always been, in fact, the historical method in 
Anglo-American jurisprudence in cases of “fair competition” 
located somewhere between the extremes of “destructive com¬ 
petition,” or “chiseling,” and monopolistic competition. As such, 
it was the point, to be discovered by proper judicial investigation 
and “due process” of notice and hearing, where each of the con¬ 
flicting interests at the time and place was given its “due weight” 
in reaching a judicial decision. The cases turned mainly on 
valuations of “intangible” property known as “good will,” “trade 
name,” “trade reputation,” claimed by one or more of the parties 
to a transaction. In more recent times this method of reasoning 
from specific cases becomes an administrative method when dele¬ 
gated by the legislature to a governmental department, like the 
Interstate Commerce Commission or the Department of Agri¬ 
culture, with its staff of economists and statisticians, instead of 
the courts without this type of investigators. 

But this delegation of authority for economic investigations on 
which to base decisions was obstructed during about twenty years 
of hostile decisions by the courts before it was conceded by the 
Supreme Court in the field of such monopolistic public utilities 
as railways regulated by the Interstate Commerce Commission. 
And now, with the public regulation of similar monopolistic com¬ 
petition in other fields, and with changes in the personnel of the 
Supreme Court, it becomes the recognized method of administra¬ 
tive reasoning, permitted by the Court, not only for the Agricul¬ 
tural Department in the use of economic power, but for other 
administrative departments, whether headed by an individual 
like the secretary, by a board or commission, or by a “public 
corporation,” like the Tennessee Valley Authority.^ All of the 
administrative departments are in fact standing committees for 
economic investigations and recommendations to the govern¬ 
ment and the people, with the power of custom in enforcing what 

^ See David E. Lilienthal, “The Conduct of Business Enterprises by the Fed¬ 
eral Government,” Harvard Law Review, Vol. LIV, No. 4, p. 545, Feb. 1941. 
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are really provisional orders effective as long as not lawfully 
contested elsewhere. This is the modern development on the legal 
side of the American separation of powers. 

On the economic side the use of statistics is the starting point 
of facts and policy. On calculations derived from these statistics 
the Secretary of Agriculture was directed, in each year in advance 
of the plantings, to ascertain the amount of rentals or benefit 
payments to be paid to each farmer the coming year, in considera¬ 
tion of his reduction of crops by such amounts as would be 
deemed sufficient, with the other farmers during the emergency, 
to restore the price parities of twenty years before. 

These statistical limits, of course, do not of themselves restrict 
the discretion of the Secretary of Agriculture. In the constitutional 
government of America the actual limits had been set by the 
judiciary in its control of administrative officials. In such control, 
as has happened with the Interstate Commerce Commission, the 
Court, in actual cases as they arise, eventually learns to respect 
the investigations and thereby determines whether the final de¬ 
cision of the administrative authority comes within the “rule of 
reason.” Such consideration is superfluous when reasoning from 
extreme cases. Justice Roberts, on that account, would exclude 
altogether the use of economic power, but Justice Stone would 
submit its use to the historical doctrine of the rule of reason. 

Thus, on both the legal and economic sides, the transition is 
made from the dogmatic economics of the nineteenth century to 
the statistical, investigational, and administrative economics of 
the twentieth century. 

The inconsistency of the proposed reduction of the nation’s 
food supply in order to raise prices at the very time of unemploy¬ 
ment was in the background of Justice Roberts’ reasoning. The 
inconsistency was not adequately met in the “Brief of the United 
States.” This brief, using the “infant industry” argument, em¬ 
phasized the greater possibilities of reducing pices of manufac¬ 
tures on account of machine technology, compared with the in¬ 
ability of farmers to use “mass production technics” in order to 
reduce the prices of farm products. 

Here the brief did not properly make the analysis of a credit 
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emergency contrasted with the long-time trend of technology. 
This argument of the government before the Court, on tech¬ 
nological grounds, would support the communist conclusion that 
small-scale production in agriculture must give way in the long- 
run trend of increasing efficiency to large-scale mass production, 
so that the independent farmers would be reduced to wage earners 
employed by agricultural corporations. 

But such an outcome was opposite to the purpose of Congress. 
The statistics purported to show that the inconsistency existed 
only during the emergency. The emergency was stated definitely 
to be a matter of the “credit structure” which had broken down, 
instead of a matter of increased technological efficiency. It is the 
distinction between “producing power,” which increases abun¬ 
dance by machinery, and “bargaining power,” which withholds 
abundance by ownership, and it is the inconsistency of capitalism 
itself, based on private property. The purpose of the Congress 
was to preserve, during the emergency^ the individual farmer in 
his bargaining power, as essential to the “national credit struc¬ 
ture,” instead of permitting him, in the credit emergency, to be 
reduced to the extreme of a propertyless wage earner. The gov¬ 
ernment’s legal argument, at this point, inconsistently supported, 
in fact, the inference of Justice Roberts that, by government aid, 
farm prices would be reduced by “underselling,” whereas the 
statistics supported the argument of the economists of the Agri¬ 
cultural Department to the effect that, by administrative restric¬ 
tions of output during the emergency, farm prices would be 
raised relative to industrial prices. 

The distinction is basic for economic analysis, and has been 
brought out by statistical economists under the name of “busi¬ 
ness cycles,” only during the past thirty years. A credit collapse 
creates an emergency which, in the etonomic theory of Congress, 
might be overcome by restoration of the preceding level of pur¬ 
chasing power deemed to be “parity.” But a technological trend 
of increasing efficiency is a long-run trend of centuries, and was, 
indeed, the kind of gradual change contemplated by the nine¬ 
teenth century economists when speaking of the temporary dis¬ 
placement of labor by machinery, counteracted in the long run 
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by their optimistic increase of prosperity by increased efficiency 
over the centuries. 

A more fitting emergency analysis of the credit collapse is in 
the comparison of methods of manufacturers in counteracting 
their falling prices by reducing output through shutting down 
plants and laying off employees during the emergency, and the 
method of farmers who cannot shut down their farms, nor lay 
off themselves and families, even for a few days. They must go 
on producing a surplus at falling prices while the manufacturers 
are maintaining prices by unemployment. 

But the emergency argument recognizes that credit operates in 
cycles. It, therefore, contemplates that the emergency will dis¬ 
appear by some form of recovery from the disparities of the 
business depression, either an economic recovery that will in¬ 
crease demand and raise prices, or even a military recovery by 
war. The latter, we unhappily see, is actually happening, and the 
restrictions are not only being removed by the department, but 
the farmers are actually urged to enlarge output instead of reduc¬ 
ing output. 

This effort of the Department of Agriculture to enlarge output 
by farmers is claimed by its critics to be a reversal of its policy 
and an acknowledgment of its former economic fallacies when 
it was restricting output. But it is not a reversal nor a confession. 
It is a consistent policy of “adjustment” to the credit cycle, an 
adjustment by means of an administrative process, the purpose 
of which is to protect the farmers during the credit depression 
when needed, and to remove the protection during credit recovery 
when not needed. 

This distinction between credit cycles which are temporary 
ups and downs, but are the normal workings of the credit system, 
and technological efficiency, which has steadily increased during 
the centuries by mechanical inventions, is the most important of 
all the distinctions revealed recently by statistical analysis. It is 
a distinction not at all recognized by the traditional economists, 
by the politicians, by the courts, or by the public generally, as 
shown by the above criticism directed against the Department of 
Agriculture. The distinction enforces the need of recognizing 
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administrative economics, as against legislative or judicial eco¬ 
nomics, especially in the field of agriculture. An administrative 
department alone can meet promptly the ^^adjustments'’ needed 
to ward off inflations and deflations of prices, or bring relief 
promptly in time of deflation. 

The Adjustment Act of 1933 is almost the first act of American 
legislation designed specifically to counteract this credit cycle. 
In the case of tariff legislation, by contrast, there is required a 
political campaign, spaced at four years, to adjust the tariff to 
prosperity or depression. This is confirmed by economic history. 
The high tariff party for more than a hundred years has nearly 
always won its votes during a depression in business, as an in¬ 
strument for protection and recovery for the benefit of producers. 
The low tariff party, then, usually gets its votes after prices and 
wages have risen with prosperity, as an instrument for reducing 
the high prices of protected industries, for the benefit of the 
consumers. But the Agricultural Adjustment Act, by means of 
daily investigations and statistics, would increase its protection 
of agriculture during the depression when needed, and reduce or 
remove its protection when agriculture recovers prosperity, with¬ 
out waiting for political campaigns, legislation, or court action. 

Something similar to legislative delay occurs in the judicial 
economics of antimonopoly or antitrust prosecutions. A judicial 
trial requires prolonged preparation and delays, reaching its 
decisions usually after the emergency has passed; and then there 
is no effective provision for a rehearing or a readjustment to fit 
the emergencies of prosperity or depression. But the administra¬ 
tive economics of “agricultural adjustment" was designed to fit 
itself to the “disparities” of monopolistic inequalities, suffered 
during the depression by farmers in their dealings with manu¬ 
facturers or unions, and then to fit itself to the “parities” of 
restored equality of bargaining power during the ensuing period 
of prosperity. 

This is the emphatic difference between administrative eco¬ 
nomics and legislative or judicial economics in the American 
system of attempted separation of powers. The defenders of 
judicial economics, in their opposition to administrative eco- 



232 ] Public Administration in Economic Affairs 

nomics, set up the contrast of a “government by law,” meaning 
a government by courts, against a “government by men,” mean¬ 
ing administrative departments. But, with the statistical develop¬ 
ments of economics and administration, the contrast is more 
properly government by delay and exclusion of economics against 
government by timely economic action based on preparatory 
statistical investigations. 

While the method of extreme cases creates absurdities and is 
the fruitful field of satire, it leads to no conclusions, of course, 
regarding the actual rentals and benefits to be paid by the gov 
ernment during the time of emergency, nor the actual restrictions 
on output or sales made by the farmers. These were not, however, 
the extremes of “unlimited benefits.” The administrative method 
of reasoning from actual cases, as suggested by Justice Stone’s 
argument, proposes that the Court should consider the statistics 
of limited benefits during a limited period of emergency, instead 
of condemning the legislative plan as a whole for all time. It is 
a change from unconstitutionality of a legislative act as a whole 
to reasonableness of an administrative act statistically determined 
in detail for a specific time. 

In reviewing the foregoing arguments, we note that there were 
three points at issue in the case, each with contrary opinions by 
Justice Stone and Justice Roberts. First, the destruction of pigs, 
or the restriction of crops, was a legislative question according 
to Justice Stone, but a judicial question according to Justice 
Roberts. Second, the spending power of the government is its 
economic power, an “indirect” power of withholding instead of a 
direct physical power of compulsion, and the use of this economic 
power is a legislative question, according to Stone, but a judicial 
question according to Roberts. The third issue, how far into the 
details of control over individuals the administrative authority 
shall be permitted to go, if not prohibited altogether, was after¬ 
wards before the Congress in the Walter-Logan bill, applied to 
all administrative agencies. The bill was adopted by the Con¬ 
gress, on the theory of government by law instead of by men, 
but was vetoed by the President. This bill, when reduced to its 
practical workings from the standpoint of economic investiga- 
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tions, meant the use of the injunction by the courts at any stage 
of the proceedings, in order to prevent administrative officers 
from summoning witnesses, taking testimony, or otherwise pro¬ 
ceeding toward an administrative investigation or decision. The 
bill, in effect, authorized the lower courts to rehear and reject 
any of the testimony or investigations of administrative au¬ 
thority, and to hear any new testimony not heard by the adminis¬ 
trative body instead of referring it back for consideration by that 
agency. If such a case should arise, in the absence of further 
legislation like the Walter-Logan bill, the Supreme Court, if it 
follows Justice Stone’s opinion, would apparently not permit the 
lower judiciary to interfere during the administrative process; 
but afterwards, in review of the whole case, as provided by the 
Constitution, would treat the matter as a legislative issue to be 
decided by Congress in its control of the administrative agency. 

It is only by the use of statistics that the essential distinc¬ 
tions in economic investigations can be made for guidance of 
administrative action. The courts, not equipped with a staff of 
qualified economic statisticians, must depend upon an adminis¬ 
trative department, or upon cross-examination by lawyers of 
the prosecution and defense, for discovering or rejecting the facts. 
Then they pass only upon the procedure, as to whether or not 
it was a fair fight. They usually exclude the economic facts as 
irrelevant or indifferent. If, then, they presume to reason without 
the statistics, they resort to the deductive reasoning in economics 
which does not discover whether the particular case, under the 
circumstances, is an extreme use, or a reasonable use, at the time, 
of economic power. So it is that Justice Roberts did not propose 
to make the many economic distinctions required in practical 
affairs, such as differences in kind, differences in quantity, dif¬ 
ferences in degree of economic power as indicated by different 
prices, wages, values, or differences in time of depression or pros¬ 
perity. This is the reason for naming his method the legislative 
method of reasoning, without use of statistics, and without appli¬ 
cation of the statistician’s “frequency curve” of probability. 

But Justice Stone’s reliance on administrative reasoning re¬ 
quires many differences to be discovered by analysis and statis- 
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tics, such as differences in bargaining power, producing power, 
intellectual power, the “power of judgment,” the power of taxa¬ 
tion, the regulations of commerce, or the police power, etc. 

It also requires distinction in many degrees of the same kind 
of power, from the least possible to the highest possible degree, 
as well as the most vital of all distinctions, that of timeliness in 
an emergency, or in the slow routine of long-time trends, on 
which depend the decisions of immediate or deferred action or 
no action. Deductive reasoning, though it may be perfectly logical 
and valid as a mental operation at all times, on the assumption 
of unchanging circumstances, is separated from the realities of 
actual life where choices are made between different degrees of 
different kinds of power at each successive moment of living, 
both in emergencies and in routine. In this process the Court 
does not abdicate—^it always retains the last word in its final 
review, as provided by the Constitution and asserted by Justice 
Stone. 

The legislature, also, is not equipped with qualified statistical 
investigators, except as it provides and finances them for the 
specific administrative departments. Hence the various debaters, 
pro and con, in the legislature proceed to argue from extremes, 
and there could usually be no agreement reached were it not for 
the familiar despotic device of majority vote which suppresses 
the minority. By such a vote the legislature finally lays down 
its general policies and gives its instructions to the department 
to investigate and carry out the policy in detail for the par¬ 
ticular cases as they come to the front in the changing circum¬ 
stances. Here, in the administrative department, there is usually 
no majority and minority vote—only an economic statistical in¬ 
vestigation which finds, for the particular case, the most probable 
action needed to bring about the results intended by the legisla¬ 
ture. 

These are the main considerations necessary to build up a prac¬ 
tical science of administrative economics, in contrast to the log¬ 
ical deductive science of the nineteenth century based upon the 
presumption of thousands of isolated individual self-interests. 
Hitherto it has been impractical to consider the development of 
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such a science, which deals with individuals actually subordi¬ 
nated to collective economic action of corporations, labor unions, 
and political parties, because it was probable that the courts, 
without economic investigation, would nevertheless interfere with 
the administrative investigations and decisions. But with the 
prospect of the courts’ permissive attitude, as formulated by 
Justice Stone, an administrative science of economics can grad¬ 
ually be built up as an aid to the public administration by state 
and federal governments, and to the correlated private adminis¬ 
tration by corporations and labor unions, as well as to the de¬ 
partment’s advisory agricultural committees, and to the organized 
banking system. Yet the administration can never do away with 
wisdom and conscience in its use of statistics. 

Such a science of administrative economics depends upon the 
method of reasoning. In the attempted experiment of agricul¬ 
tural adjustment may be seen a repetition of earlier conflicts 
between the two methods. The older economists and constitu¬ 
tional lawyers might well have looked with fear, as many of 
them did at the time, upon what the protective tariff might lead 
to, since the government thereby departed from the extreme 
laissez faire and individualistic liberty and self-reliance of their 
free-trade assumptions. But justices, like other people, may 
change their minds upon further investigation, and new justices 
may become familiar with what had been fearful when first pro¬ 
posed. In view of such developmental changes, the tariff, in an 
extreme degree of economic power over prices, later accompanied 
by extreme immigration restrictions, especially the Act of 1923, 
has eventually been fixed and accepted in the Constitution. What 
had been deemed extreme or “improbable a few years ago,” as 
Justice Roberts expressed it, is now taken for granted as cus¬ 
tomary. 

This is because the former majority of the Court, led by Jus¬ 
tice Roberts, in the Agricultural Adjustment case, followed an 
obsolete method of reasoning for an imaginary isolated farmer, 
whereas the situation called for concerned action in defense 
against other organizations already in existence. The “call” took 
the form of a body of farmers sufficient to create a “pressure 
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group in Congress, supported by the economists and statisticians 
of an administrative department, and reasoned from the his¬ 
torical parallel of the protective tariff, as well as from the immi¬ 
gration laws. The farmers and their advisers proposed that the 
government should also use both its taxing power and its bar¬ 
gaining power to place the farmers, during an emergency, on a 
parity with the manufacturers and laborers, who are protected 
by the tariff restrictions on imports and by the immigration re¬ 
strictions on labor supply. The older arguments of laissez faire 
and self-reliance, although obsolete regarding manufacturers and 
laborers, whom the government was abundantly aiding against 
competition, continued to be repeated by Justice Roberts regard¬ 
ing the farmers. To help the farmers during an emergency, either 
by use of taxing power or by restrictions of output and increase 
of bargaining power, might lead to abusive extremes. Justice 
Stone, in effect, asks Justice Roberts to restrain his fears by 
examining, economically, statistically, and even historically and 
comparatively, the actual experiment, along with similar experi¬ 
ments on behalf of others. It is a recurrence of the historical 
conflict between emotional reasoning from imagined extremes, 
and ^^statistical reasoning’^ from the facts discovered somewhere 
between the extremes. 

Reasoning from actual cases somewhere between the extremes 
is what is meant in legal science as ‘‘reasonable.” There had 
always been, as mentioned above, this other doctrine in the 
decisions where competition was, in fact, not free and equal, 
but was more or less “monopolistic” or “unfair,” namely the doc¬ 
trine of “reason” or “reasonable value” and “reasonable prac¬ 
tices.” The courts thereby created, by imagination, it is true, 
a situation of freedom and equality applicable to the particular 
case, to be enforced by their legal control, if need be, of the 
physical force of sovereignty. It was this doctrine of reasonable 
value, to be ascertained in each case as it arose, between the 
polar extremes of coercion by either of the opposed participants 
in a transaction, that Justice Stone set forth in reply to Justice 
Roberts. And it is this doctrine, when aided by statistics, that 
furnishes the foundation for the alleged fourth branch of Amer- 
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ican government, already including a dozen departments, com¬ 
missions, and boards, namely the branch for the investigation 
and regulation of similar collective economic action by private 
corporations, and by labor unions. 

In this administrative reasoning from actual cases found some¬ 
where between extremes we do, or should, conform to Stone’s 
argument, always comparing relatively the gains and losses for 
conflicting economic interests under actual circumstances in view 
of their bearing upon the public welfare. In the case of the Agri¬ 
cultural Adjustment Act, if we set up the actual liberty gained 
by farmers, which is freedom from coercion of prices and wages 
received or paid by them during the emergency, over against the 
economic liberties lost by other members of society and by them¬ 
selves during the emergency, we should have a fair measure of 
the balanced equilibrium of public welfare intended to be brought 
about by the statute. This is the economic meaning of Stone’s 
‘‘wisdom” and the legal “rule of reason” when reduced to the 
economists’ statistical “weighted averages,” depending also on 
good judgment of time, place, quantity, kind, and degree of 
power. 

In modern economics the fears are mainly the fear of collec¬ 
tive action, whether by governments, by corporations, or by labdr 
unions. All collective action is looked upon with fear as leading 
straight to some form of dictatorship. But actually, in the cases 
as they arise, all kinds of collective action can be investigated 
to see whether, at the time and place, they are conducive to more 
real and equal freedom for individuals than the type of collec¬ 
tive action which they displace. Collectivism and individualism 
are not incompatible except when reasoning from extremes at 
either end, which may even lead to revolutions, because the 
parties cannot agree and will not submit to a majority vote. But 
between these contradictory extremes of the north and the south 
poles of reasoning are the actual transactions of individuals gov¬ 
erned by the actual collective action of corporations, unions, 
and governments, at the time and place. This is the field of 
institutional economics based on good judgment and full investi¬ 
gation of issues between conflicting interests. It is the problem 
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of administrative economics in actual cases rather than uncon¬ 
stitutionality in all cases. 

The problem does not simplify the science of economics; it 
makes the science more complex and difficult, even vital to na¬ 
tional existence. But it makes economic science less dogmatic 
and satirical by making it more investigational and more prac¬ 
ticable, perhaps more conciliatory. 

This is the broader implication of the Agricultural Adjustment 
case raised by the urgent issue of totalitarian dictatorship. The 
question is whether, in the matter of corporations, unions, and 
other concerted action, the American government shall follow 
its historical negative policy of preventing conspiracy and monop¬ 
oly by legal prosecutions in all cases, or follow, in large part, 
its positive policy of regulating them according to its historic 
doctrine of reasonable value and reasonable practices during a 
time of war emergency, as well as during a credit emergency. 
This is no longer an academic question of theory. It is now a 
question of survival of the American form of government and 
its system of economics. Justice Stoners opinion lays the legal 
foundations for this regulation of private collective action by 
administrative departments, instead of prosecutions by attorneys 
or suppression by dictators, while the modern statistical science 
lays the economic foundations. To suggest a paraphrase of the 
debate between Justice Roberts and Justice Stone, it is a method 
of ‘‘laying down” the American system of law and economics by 
the side of the totalitarian system, during the emergency, and 
passing “judgment” on whether, notwithstanding its monopolis¬ 
tic abuses in extreme cases, it “squares” with a “reasonable” 
approach, under the circumstances, to a “democratic process.” 



Chapter xv 


CREDIT ADMINISTRATION 


I. Credit Transactions 

When the gold standard was suspended by England in Sep¬ 
tember, 1931, and later by the United States in 1933, there re¬ 
mained the existing method of creating money by private nego¬ 
tiations at the commercial banks, to be used as checking accounts 
by depositors. This kind of money, “deposits,^’ was not a deposit 
literally in the old warehouse meaning of a deposit of physical 
things like gold or silver. Instead, the deposits were banker^s 
debts “past due,” and therefore not bearing interest, but cre¬ 
ated outright in order to purchase the debts of business men 
“not yet due,” and to bear interest until the future date when 
due. 

These debts of bankers not bearing interest became, directly 
or indirectly, the whole of modern money. The business men, 
who were the creditors, could draw checks on the bank for pay¬ 
ment directly on their purchases of commodities, or on stocks 
and bonds of corporations, from other business men, or for pay¬ 
ment indirectly on wages by drawing out the small denominations 
of legal money with which actually to pay wages. 

Thus the creation of modern money is a creation outright, for 
each business transaction, of a new debt by a banker not bearing 
interest, in exchange for a new debt owed by a business man 
and bearing interest for a few days or months in the future. The 
date when the interest is paid to the banker is indicated as a 
“discount” if the banker deducts the interest in advance from 
the amount of the deposit debt which the banker creates, or a 
“note” if the interest is paid at the later date when the principal 
of the note is paid. In either case this kind of money is strictly 

[ 239 ] 
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a “credit transaction” for a short period of time—an exchange 
of two debts, a present debt not bearing interest for a juture debt 
bearing interest. 

Deposit money does not “circulate” from hand to hand, as 
does gold, silver, or legal tender money issued by the government. 
Deposit money is created anew at each credit transaction and 
then is canceled, or “liquidated,” a few days or months later 
when the business debt is paid. Hence the total volume out¬ 
standing at any period of time depends on whether new debts are 
being created faster or slower than these short time debts are 
being liquidated, and thus canceled. 

An index of these comparative velocities of creation and can¬ 
cellation of credit money is the amount of “debits to individual 
accounts” at the banks relative to the total amount of “deposits” 
at the banks. This comparison is known as the “annual rate of 
turnover of deposits,” and may be calculated as follows for the 
peak of prosperity in the year 1929 and during the trough of 
depression in the year 1932.^ 

In the year 1929 the total quantity of deposits at all com¬ 
mercial banks was approximately 43 billion dollars. This quan¬ 
tity fell in 1933 to 29 billion dollars, a decline of about 33 per 
cent in the volume of deposit money during 4 years. 

The debits to accounts of this larger volume during the year 
1929 were 1,276 billion dollars, a rate of turnover 30 times dur¬ 
ing the year, or a velocity of one in less than 2 weeks. The debits 
of 437 billion dollars together with the smaller volume of deposits 
in 1933 gave a velocity of turnover of only 15 times during the 
year, or about one-half the former velocity. 

This comparison would indicate, roughly, that while the quan¬ 
tity of deposits declined about one-third in 4 years, the volume 
of the credit transactions fell about three-fourths (1,276 to 437 
billions), and the total national income, reported by the same 
authority, fell one-half (83 billion to 42 billion dollars). During 
the same period of 4 years the average price level of all com¬ 
modities declined about 40 per cent, and the number of unem- 

* Tbe total quantities are stated in Banking Studies, 1941, p. 453, issued by 
the Federal Reserve Board, Washington, D. C. 
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ployed wage earners increased from 2 million to 10 million, ac¬ 
cording to various rough estimates. 

This formation and liquidation of credit money and the accom¬ 
panying changes in national income along with the changes in 
prices of commodities and in the employment of labor are the 
problems of credit administration entrusted, since 1913, to the 
Federal Reserve system of banking. The instruments used by the 
system are a new “unit of accounts,” instead of gold, and several 
new administrative agencies of control. 

2. The Unit of Accounts 

The unit of value was formerly a unit of weight —the weight 
of gold or weight of silver. With the abandonment of silver and 
then the abandonment of gold as the unit of business account¬ 
ing, there still remains the need of a standard unit of value for 
the credit transactions. The clever British economist, D. H. Rob¬ 
ertson, described the predicament by way of a supposed dialogue 
between an “enquiring Socrates from another planet” and an 
English economist “instructed to explain the nature of the 
system.” ^ The picture fits also an American economist instructed 
to explain the Federal Reserve system, but substituting the Span¬ 
ish dollar for the British pound sterling as the unit of a legal 
accounting system : 


SOCRATES: I see that your chief piece of money carries a legend affirm¬ 
ing that it is a promise to pay the bearer the sum of one pound. 
What is this thing, a pound, of which payment is thus promised? 

oeconomist: A pound is the British unit of account. 

SOCRATES: So there is, I suppose, some concrete object which em¬ 
bodies more firmly that abstract unit of account than does this 
paper promise? 

OECONOMIST : There is no such object, O Socrates. 

SOCRATES: Indeed? Then what your Bank promises is to give the 
holder of this promise another promise stamped with a different 
number in case he regards the number stamped on this promise 
as in some way ill-omened? 

^ Uoyd*s Bank Monthly Review, May 1939. 



242 ] Public Administration in Economic Affairs 

OECONOMisx: It would seem indeed to be promising something of that 
kind. 

SOCRATES : So that in order to be in a position to fulfill its promises 
all the Bank has to do is to keep a store of such promises 
stamped with all sorts of different numbers? 

OECONOMisx: By no means, Socrates—that would make its balance- 
sheet a subject for mockery, and in the eyes of our people there 
resides in a balance-sheet a certain awe and holiness. The Bank 
has to keep a store of Government securities and a store of gold. 
SOCRATES: What are Government securities? 

OECONOMisx: Promises by the Government to pay certain sums of 
money at certain dates. 

SOCRATES: What are sums of money? Do you mean Bank of England 
notes? 

OECONOMisx: I suppose I do. 

SOCRATES: So these promises to pay promises are thought to be in 
some way solider and more sacred than the promises themselves? 
OECONOMisx: They are so thought, as it appears. 

SOCRATES : I see. Now tell me about the gold. It has to be a certain 
weight, I suppose? 

OECONOMisx: Not of a certain weight, but of a certain value in terms 
of the promises. 

SOCRATES: So that the less each of its promises is worth, the more 
promises the Bank can lawfully make? 

OECONOMisx: There are complications, Socrates, but it seems to 
amount to something of that kind. 

SOCRATES: Do you find that your monetary system works well? 
OECONOMisx: Pretty well, thank you, Socrates, on the whole. 

SOCRATES : That would be, I suppose, not because of the rather strange 
rules of which you have told me, but because it is administered 
by men of ability and wisdom? 

OECONOMisx: It would seem that that must be the reason, rather than 
the rules themselves, O Socrates. 

This mysterious system, that operates by bookkeeping, by en¬ 
forcement of contracts, and by units of value accepted by the 
courts, did not come about on general principles of philosophy 
or on theories of economics. It came after many failures in a 
vain scurry to ward off further collapses, and individuals and 
nations try to adapt themselves to it as best they may. The sys- 
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tern is scarcely understood by reasoning from the traditional 
metallic money or paper money that people handle in their small 
transactions. Like Socrates, they look for something solid, physi¬ 
cal, concrete, imperishable, which they can pass from hand to 
hand, known as “money in circulation.’^ But this circulating 
money is only a survival from former times, performing less 
than one-tenth of all transactions, and can itself be acquired only 
if the individual or corporation owns a transferable deposit bal¬ 
ance at the bank. The system might perhaps be explained to 
Socrates as the silent enforcement of contracts by law and custom 
in control of credit transactions, which has changed the “sub¬ 
stance” of things while holding on to the ancient names. The 
“substance” that is actually transferred is not physical things 
or even corporate securities—it is their ownership. The unit of 
value is a unit of ownership, instead of a unit of weight, wherever 
the enforcement of contracts runs in accordance with existing 
custom and law. 

The issue came to a crisis in February 1935 when the Supreme 
Court approved a change of 41 per cent in the unit of value.^ 
The Congress had authorized the President to reduce the weight 
of the gold dollar as much as 50 per cent. The President reduced 
it 41 per cent. The gold dollar of weight became 59 cents in the 
legal unit of value, or, inversely, the price of gold in terms of the 
unit of value was raised from $20.67 per ounce to $35 per ounce. 

A unit of value was thus substituted for the unit of weight, 
and the unit of value is the unit of accounts. Its “value” is its 
value as purchasing power, or bargaining power, and it has pur¬ 
chasing power because it has tax-paying power and legal debt¬ 
paying power by decision of the courts in enforcing contracts. 

In the gold clause cases the Supreme Court was confronted 
by a choice between the enforcement of contracts and the sta¬ 
bility of our whole monetary and economic system. Their decision 
was to abrogate and nullify the gold clause provisions of existing 
contracts, especially bonds. Furthermore, the Court endorsed the 
joint resolution of Congress of June $, 1933, which declared that 

' See J. R. Commons, “The Gold Clause Decisions,” Economic Forum, 3 : 23 

ms- 
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every obligation, “heretofore and hereafter incurred” should be 
discharged upon payment “dollar for dollar” in legal tender cur¬ 
rency or coin.^ 

How could the Supreme Court, as an ethical proposition, 
justify this grave impairment of the obligation of contracts? 
Chief Justice Hughes, for the majority of five, gave two reasons 
for the decisions. Congress, during the Civil War and by the 
Gold Act of 1900, had established two legal standards of value, 
gold coin and legal tender paper money, the “greenback.” There 
were then, he said, “two kinds of money essentially different in 
their nature, but equally lawful.” It was, therefore, perfectly 
legal to insert a gold clause in the contract by which the debtor 
agreed to pay gold of the legal weight and fineness instead of 
the legal tender “greenbacks.” But, says the Court, the Congress 
had power, under the Constitution, to establish a single measure 
of value, and, therefore, the gold clause in contracts, while it was 
legal when there were two kinds of money, became illegal when 
Congress established one kind of money. It was a “dollar” just 
the same, but the substance was changed from physical gold by 
weight to intangible working rules of bookkeeping by value. 

The other reason advanced by the Chief Justice was made by 
enlarging the meaning of what courts and lawyers had previously 
meant by “unjust enrichment,” or the economists meant by “un¬ 
earned increment.” The court held that the plaintiff, who was the 
creditor, i.e., the owner of the mortgage bonds, “has not shown 
or attempted to show that in relation to buying power he had sus¬ 
tained any loss whatever. On the contrary,” the Justice continued, 
“in view of the adjustment of the internal economy to the single 
measure of value as established by the legislation of the Congress, 
and the universal availability and use throughout the country of 
the legal tender currency in meeting all engagements, the payment 
to the plaintiff of the amount which he demands (169 dollars unit 
of value per 100 dollars weight of gold) would appear to consti¬ 
tute not a recoupment of loss in any proper sense, but an tmjusti- 
fied enrichment.” 

* For both the decisions and the joint resolutions, see denote Doc. at, 74th 
Congress, ist Session, 1935. 
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The “unjust enrichment’’ relied upon by the Court was sup¬ 
ported by evidence from the official statistics available at the 
time. The statistics showed that the average of wholesale prices 
had fallen, in 1934, about 40 per cent below the level of the five 
or six years preceding 1929, so that, for contracts made prior to 
1929, the 40 per cent reduction in weight of the gold dollar placed 
the creditor and the debtor in respect to “buying power,” as the 
Court said, just about on the level where they had been when the 
contract was made. The “unit of value” had not changed, though 
the “unit of weight” was reduced 40 per cent. 

On the other hand, of course, if the wholesale price level 
should later have risen to the level prior to 1929, in terms of the 
unit of account, as was the intention of the administration at that 
time, then, at that higher level, the creditor would receive in pur¬ 
chasing power, and the debtor would pay in purchasing power, 
the value equivalent of what had been loaned and borrowed prior 
to 1929. Whether this higher level could have been brought about 
and there stabilized, as the administration intended, was dependent 
not only on the Socratic ability and wisdom of those administer¬ 
ing the credit system, but also on their legal and economic power. 
We consider this power under the name of “administrative con¬ 
trols.” 

The abrogation of the gold clause contracts, or any contracts 
wherein payment might be stipulated in a particular kind of 
coin, was more than a negative act. The Court affirmed the meas¬ 
urement of monetary obligations in a unit of account. In this they 
simply adopted the prevailing practice of the business community. 
The measurement of monetary values by this unit of account had 
in fact previously become so completely integrated into the finan¬ 
cial and monetary system of this country, that the practical con¬ 
sequence of upholding the gold contracts would have been the 
creation of financial chaos and bankruptcy. Some firms would have 
been obligated to pay back $1.69 for each dollar of previous debt, 
while other firms would have been unaffected, since their obliga¬ 
tions were measured solely by the dollar unit of account. Hence¬ 
forth, the unit of money was, in fact, to be an administered unit 
of account. 
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3. Administrative Controls 

At least four major instruments of credit control, unknown 
heretofore in America, were invented or discovered by experiment 
or accident, beginning in 1920 after the first world war. They are 
as follows: 

(a). International Equalization Account 

This account was at first an administrative agreement between 
the treasury departments of England, France, and the United 
States. Since the conquest of France, in 1940, it has continued as 
an Anglo-American joint administrative control of the credit sys¬ 
tem for the stabilization of prices, covering the English-speaking 
world. The unit of accounts itself and its credit control is only a 
national control for stabilization of domestic prices. The operation 
of this international account, at the time when France was a party 
to it, was explained in 1939 by the chairman of the great Mid¬ 
land Bank to his stockholders at their meeting in London.^ He 
said: 

The Exchange Equalization Account is an essential part of the 
machinery for regulating monetary conditions. The new technique 
of monetary management called into being since 1931 requires for its 
proper exercise far more knowledge, judgment, and skill than were 
needed in working on the gold standard. There was no room for 
doubt then as to the action to be taken. If too much gold was leaving 
the country the Bank rate was put up and credit restricted until 
gold flowed back. If gold was coming in beyond what was necessary 
for reserve requirements, the Bank rate was lowered until foreign 
borrowing checked the inward flow. 

The simplicity, the almost automatism, of currency and credit 
control under the gold standard has been highly praised. But at what 
cost to trade and industry did the system operate? The Bank rate 
might have to be raised when internal conditions required not restric¬ 
tion but expansion of credit—as for example last year, when the out¬ 
flow of gold would have led to severe credit restrictions at the very 
time when confidence was already shaken and enterprise languishing. 

^ Midland Bank Monthly Review, London, Midland Bank Limited, January- 
February, 1939, p. 3. 
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Seen in retrospect, the pre-war automatism in monetary affairs meant 
doing nothing until an acute stage of financial weakness had been 
reached—a stage at which drastic action was inevitable, however 
damaging its effects might be on industry and trade. But why should 
the British industrialist and trader pay more for credit, or find credit 
more difficult to obtain, because foreign capitalists choose to transfer 
their bank balances from London to New York? Today human skill 
and judgment must take the place of automatism. 

As the European phase of World War II was drawing to a close 
in 1944, representatives of the several United Nations met in July 
in an international monetary and financial conference. One of the 
major purposes of the conference at Bretton Woods, New Hamp¬ 
shire, was to work out plans for a permanent international mone¬ 
tary fund. To the administration of this fund will be entrusted 
the stabilization of exchange relations between the several cur¬ 
rencies in the world. This is not the place to attempt an exhaustive 
analysis of the prospective organization and operation of this fund. 
But it foretells the abandonment of an ‘^automatic’’ international 
monetary system and the open and explicit acceptance of inter¬ 
national management and control of currencies by a public agency 
deliberately designed for that purpose. 

(b). The Discount Rate 

The “bank rate” referred to above in the British system, as 
the rate charged by the Bank of England, became the rate of 
rediscount at the Federal Reserve banks in the United States. The 
rate has ranged all the way from 2 per cent to 7 per cent charged 
by the Reserve banks to the member banks for the use of “Reserve 
bank credit” by the member banks. The importance of this agency 
of control turns mainly on two circumstances, the substitution of 
Reserve bank credit for gold as the reserves of member banks, 
and the narrow margins of profit for business corporations and 
investment bankers who borrow from the member banks. 

By raising the rate to 7 per cent, the member bank if com¬ 
pelled on account of its low reserves to borrow at the Reserve 
bank, is prevented from lending to business customers except at 
very high rates, say 8 or 9 per cent per year. The effect of such 
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a high rate on business customers in preventing them from bor¬ 
rowing at the commercial banks, in order to create deposit ac¬ 
counts, depends upon its effect upon the fear of reducing the nar¬ 
row margin of profit. This margin of profit was shown in my 
Institutional Economics ^ to range, on the average for all manu¬ 
facturing corporations, from a maximum of 6 per cent average 
profit during the prosperous year 1920, to an average loss during 
the depression years 1921 and 1930. 

The significance of the discount rate relative to the margin 
of profit is concealed by three different meanings of the word 
“profit.” The three meanings turn on three different ratios of a 
given quantity of profit to three different other quantities in the 
finances of a corporation. The other quantities are the legal par 
value, that is, nominal value of the stock issued; the current 
market value of the stock as quoted on the stock exchange; and 
the gross income of the corporation from sales of product on the 
commodity markets. The three corresponding ratios are the profit 
rate, the profit yield, and the profit margin. 

For illustration, a given quantity of profit, say 20 million dollars 
declared as dividends at the end of the fiscal year is a fro jit rate 
of 10 per cent on the par value of the stock if the corporation 
is capitalized at the nominal 200 million dollars. But if these 
shares of stock are quoted on the stock exchange at a market 
value of 600 million dollars, then the same dividend of 20 million 
dollars is a pro jit yield, for the purchaser of the stock, at 3j^ per 
cent per year on his investment. Finally, if the gross income from 
sales of products is one billion dollars, being a fivefold turnover 
of the nominal capital during the year, then the average projit 
margin on sales income is 2 per cent. 

This average margin of profit for the year is composed of thou¬ 
sands of credit transactions during the year, each of which has 
its own margin of projit or loss. Hence a rate of rediscount, say 7 
per cent at the Reserve banks, augmented to 8 or 9 per cent at the 
commercial banks, far in excess of the average margin of profit, is 
likely to result in a pro jit loss for the manufacturing corporation 
on that particular credit transaction, and, since the rate extends 

* Pp. 536 S.—Statistics from U. S. Treasury. 
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to all the banks, it is likely to put a stop to industry and to cause 
a depression. 

These comparative ratios indicate that by raising the Reserve 
bank rate of discount to the high figure of 7 per cent, as was done 
in 1920 and 1929, the commercial banks, if already in debt to the 
Reserve banks, are prevented from further borrowing at the Re¬ 
serve banks, and the business community is prevented from bor¬ 
rowing at the commercial banks, with the resulting depression of 
business and increase of unemployment that occurred in those 
two years. 

(c). Open Market Operations 

An even more mysterious and powerful instrument of control 
exercised by Reserve banks over commercial banks is the “open 
market operations.” This instrument also was not discovered by 
the Reserve banks until the year 1923. 

Since the reserves of member banks are their reserve bank 
credits, the Reserve banks can take the initiative in increasing or 
diminishing those reserves by purchases and sales of stocks or 
bonds on the “open market” at existing prices. If the Reserve bank 
buys bonds on the open market, it does so by issuing to the 
sellers its own promises to pay on demand; a seller then “deposits” 
these debts of the Reserve bank with his own commercial bank; 
this augments by that much the commercial bank’s reserve bank 
credit; and consequently, by thus augmenting its own reserve, 
augments on the average tenfold ^ its capacity to lend to business 
customers. Inversely, if the Reserve banks sell securities on the 
open market, they receive in payment from a buyer his check 
drawn on his own commercial bank; this augments the debt of that 
bank to the Reserve bank; this reduces by that much the com¬ 
mercial bank’s reserve of credit at the Reserve bank; and this, on 
the average, reduces tenfold the commercial bank’s capacity to 
lend to business borrowers. Mr. Carl Snyder, statistician to the Re¬ 
serve bank of New York, illustrates vividly the use of these two 
instruments, discount rate and open market operations. He says: ^ 

* See “Fractional Reserves,” p. 250. 

* Carl Snyder, Capitalisin the Creator, New York, The Macmillan Co., 1940, 
p. 224. Copyright, 1940, by The Macmillan Co. 
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The procedure is much that of a locomotive engineer. The latter 
can put on or take off steam as he desires, and in this way increase 
his speed. Or he may use his brakes, applying or releasing them. When 
applying his brakes, he will first shut off steam. And when he wishes 
speed he will simply release the brakes and open the throttle . . . 
The rediscount rate is a brake that can be used to halt undue expan¬ 
sion; the purchase or sale of securities can be used in either way, to 
check or expand. Skillfully employed, these two agencies are adequate 
for any normal emergencies. 

These two instruments would have been adequate to prevent 
the inflation of credit that caused the collapse of 1929, but, accord¬ 
ing to Snyder ^ there was only one person in authority, the Under 
Secretary of the Treasury, Ogden L. Mills, who understood the 
impending danger. Mills had said, nearly a year before the col¬ 
lapse, “Of course we are riding for a crash, but nothing can be 
done about it. If we attempted to apply a check. Congress would 
be on our back in a moment.” As it was, the Board acted too late 
and then raised the discount rate to the prohibitory 7 per cent, 
which precipitated the stock market panic of 1929. 

The effectiveness of rediscount rate and open market operations 
depends on whether the member bank is already in debt to the 
Reserve bank and is compelled to borrow at the Reserve bank in 
order to replenish its own reserve of credit at the Reserve bank. 
These controls are indirect. Another more effective instrument of 
control is the direct control over the amount of the member bank’s 
legal reserve, whether the latter is or is not in debt to the Reserve 
bank. Direct control of reserves was authorized by Congress in 
I 93 S- 

(d). Fractional Reserves 

The credit system of banker’s deposit debts payable on demand 
depends on the solvency of the commercial banks. If a “run” 
occurs on a bank, so that it cannot pay on demand, it immediately 
is declared bankrupt and is closed by the state or federal authori¬ 
ties. If these “runs” are general on all banks, it may be necessary 
to declare a bank moratorium, a bankers’ “holiday,” as was done 

* Ibid., p. 388. 
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by the President early in 1933 for the entire United States. This 
means, practically, that all business is stopped for the time being, 
and only those banks survive which show themselves able to pay 
depositors on demand. About one-third of the commercial banks 
in the United States were thus closed permanently after 1933, and 
the other two-thirds remained solvent. 

In order that the solvency of the banks may be protected, they 
are required by law, in the United States, to maintain reserves 
of legal money at a certain fraction of their demand debts. On 
the average this fraction had been about 10 per cent. In 1935 Con¬ 
gress delegated the power to change this ratio to the Federal Re¬ 
serve Board, to the limited extent of doubling the existing reserve 
requirements. 

In the year 1937 the board of governors used this power and 
doubled the legal reserve requirements. This was “a drastic step” 
and “much too effective,” bringing on the second depression of 

1937-^ 

There are also two grades of security owned by the banks, 
in addition to the fractional reserve requirements. These may be 
distinguished as primary security enforced by law, and collateral 
security enforced by sale of the collateral. The primary security 
is the short-time notes signed by business borrowers whose pay¬ 
ment when due is enforced by the courts. The collateral security 
is the stocks or bonds deposited with the banks by the borrower 
as additional security, with authorization granted to the bank to 
sell the collateral on the open market for cash in order to reim¬ 
burse itself if the borrower fails to pay his note when due. 

In enforcing these two grades of security, the banks bring on 
two kinds of business depression, illustrated by the “commodity 
depression” of 1920 and the “securities depression” of 1929. 

The commodity depression of 1920 was precipitated by business 
men compelled to sell their inventories of commodities on the 
various commodity markets in order to obtain the cash with which 
to pay their short-time notes at the banks. Thus, I was told by the 
silk hosiery manufacturers of Milwaukee, in 1920, that when the 

^ Carl Snyder, Capitalism the Creator, New York, The Macmillan Co., 1940, 
pp. 224, 447 n* 
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sag came in the inflated prices of hosiery, the hidden inventories 
of raw silk were suddenly unloaded on the silk market and the 
prices were forced down 75 per cent in a very short time. This 
started the depression of that year, which soon extended to the 
forced sale of inventories in other industries and led to the general, 
but short, depression of 1921. 

The more serious and long-time depression of 1929, repeated 
in 1937, started with the forced sales of the collateral securities 
which forced down the inflated prices of corporate stocks and 
bonds, extending to forced sales of commodities whose prices were 
forced down about 40 per cent in four years from 1929 to 1933. 

These forced sales of securities came about, in 1929, by failure 
of the Reserve authorities to make a timely use of the discount 
and open market instruments; and failure in 1937 by their exces¬ 
sive use of the new power granted by Congress, the power to 
double the reserve ratios of commercial banks. 

In view of these forced sales of commodities or securities, which 
bring on the depressions, Irving Fisher has proposed that the legal 
reserves be raised to 100 per cent instead of the fractional re¬ 
serves regulated by the Reserve Board.^ The 100 per cent reserve 
would be partly in legal tender cash, as at present, but mainly in 
government bonds. But instead of leaving the banks to the fatal 
alternative of selling these reserve securities on the open market 
and thus depressing their prices, as was done in 1929 and 1937, 
the government would actually redeem its own bonds at par value 
by issuing new legal tender money to purchase them. 

In this way, it is proposed that automatically on the initiative 
of the banks, the volume of legal paper money would be aug¬ 
mented at exactly the time when more money was needed to 
head off the depression. And according to Fisher's reasoning the 
depression itself would be stopped at its source by relieving the 
banks of the necessity of forced sale of securities in order to re¬ 
plenish their reserves of legal tender cash. The banks, in effect, 
would sell interest-bearing bonds for non-interest-bearing legal 
tender money. Then, when business recovery began, the banks 
would use their store of non-interest-bearing legal tender, acquired 
^ Irving Fisher, 100% Money, New York, Adelphi Company, 1935. 
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from businessmen, to purchase back from the government its 
interest-bearing bonds, thus automatically retiring the money and 
preventing an excessive inflation of prices, after the inflation had 
already begun. 

Mr. Benjamin Graham begins with a similar proposal, but his 
is applied to the commodity markets instead of the securities 
markets.^ The government would support storage warehouses for 
twenty or more of the basic commodities, such as wheat or steel 
ingots, and business men when in need of legal cash to pay their 
notes at the banks, could simply sell their warehouse receipts, not 
legal tender, to the government in exchange jor new issues of legal 
tender money with which to pay the banks on their notes when 
due. In effect the business men, instead of being forced to sell 
their inventories, and thus depress the commodity prices, as in 
1920, would actually exchange their inventories for new issues of 
paper money that would help to maintain prices. And again, the 
depression of commodity prices would be stopped at its source by 
relieving the banks from the necessity of forcing their business 
customers to sell their inflated inventories of commodities in order 
to pay their notes when due at the banks. 

Both of these proposals are ingenious and are intended to cor¬ 
rect the vicious paradox of credit which augments the supply of 
money when it should deflate, and deflates when it should aug¬ 
ment. Fisher would turn to a literal application of the quantity 
theory of money, by outlawing credit money, which varies so 
greatly. Graham proposes the return to the ‘‘warehouse” stage of 
money practiced by the gold merchants before negotiability of 
debt was made legal. But we think that the clock cannot be turned 
back. The need is not for the elimination of the credit-trans¬ 
actional system of money but its stabilization through wise and 
courageous administration. 

But there remains the same difficulty of timeliness as that 
which has been pointed out in the case of administrative control. 
The blunders of the Reserve Board have been either that it acted 
too late and then too drastically, or that it acted too soon. In the 

^ Benjamin Graham, Storage and Stability, ist edition, New York and Lon- 
done, McGraw-Hill Book Company, 1937. 
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commodity depression of 1920 the Board waited fifteen months 
from the time when commodity prices began to advance in March 
1919, and then suddenly, in June 1920, raised the rediscount rate 
to 7 per cent; again, instead of advancing the rate slightly when 
stock speculation began in early 1928, the Board hesitated until 
compelled to advance the rate to the prohibitive 7 per cent, imme¬ 
diately followed by the collapse in 1929. But the Board seems to 
have acted at the right time in April 1923. This is true also with 
the proposed automatic action of Fisher or Graham; it is a ques¬ 
tion whether business men and bankers will act soon enough, or 
will wait until too late. In either case there must be an adminis¬ 
trative control, and the main question is whether this control will 
be exercised at the right time, with the right degree of power, and 
with the right quantity of sales or purchases. 

(e). Political Confidence 

Proposals for a better stabilization of the credit system are 
based mainly upon a ‘‘quantity theory” of money and a “velocity 
theory” of credit transactions. The quantity theory is a supply 
and demand theory of money, operating at different velocities at 
different times. It runs somewhat as follows: if the quantity of 
money increases, prices of commodities will rise, profits will in¬ 
crease, more labor will be employed, and production of commodi¬ 
ties will be increased. These results indicate prosperity. If the 
collapse occurs, prices fall, labor is unemployed, and this is be¬ 
cause consumers of commodities do not have enough money with 
which to purchase the increasing quantity of commodities. 

This quantity theory overlooks the credit system. By means 
of the credit system the business men and bankers, organized 
especially as corporations themselves, actually create and reduce 
the quantity of credit money with which they buy and sell com¬ 
modities and securities. The credit system might be called a 
futurity system of confidence and loss of confidence. But this 
confidence is only secondarily a confidence in whether ultimate 
consumers, as wage earners and farmers, will have purchasing 
power; it is primarily in whether a political administration will 
or will not be favorable to the corporations and bankers in en- 
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abling them to obtain payments of money with a margin of profit 
on their sales to other business men and bankers of new com¬ 
modities and new issues of securities. 

This credit creation actually creates the money with which 
wage earners and farmers are paid, and with which they, therefore, 
have the money for consumers’ purchasing power by drawing out 
cash from the banks. The cash is returned by the retail merchants 
to the banks, thereby replenishing or enlarging the bank reserves 
and enabling them to renew or enlarge their deposit debts as a 
means of purchasing the promissory notes of business men. 

If we examine the way in which the so-called business cycles 
of prosperity and depression have actually occurred during Amer¬ 
ican economic history, this political confidence theory is the more 
fundamental explanation of the cycles, in that it explains both the 
quantity of money and the velocity of transactions. It is a theory 
of confidence and lack of confidence on the part of bankers and 
business men in the political administration of the country. The 
economic results show themselves in overspeculation, increasing 
velocity, rising prices of securities and commodities when political 
adminstration is favorable, but ending in a collapse; on the other 
hand, when the political administration is deemed to be unfavor¬ 
able, the lack of confidence results in withholding credit, or reduc¬ 
ing its velocity—the so-called ‘"hoarding of money.” 

The twentieth century has vividly demonstrated this political 
confidence theory. The election of McKinley in 1900, with its 
abolition of the fear of a hostile political party, created the great 
wave of confidence which started off with the holding companies 
and the expansion of bank credit. The election of Harding, in 
1920, restored for ten years the confidence in new issues of stocks 
and bonds. This confidence was suspended by the collapse of over¬ 
speculation in 1929, and the suspense was continued by the elec¬ 
tion of a party favorable to the unemployed laborers and to the 
farmers, but deemed unfavorable to the corporations and banks.^ 

In view of this lack of confidence in the political administration, 
the Board of Governors of the Federal Reserve System, the presi- 

' Mr. Carl Snyder, in his Capitalism the Creator, has expressed views strongly 
favorable to this political confidence theory. 
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dents of the Federal Reserve banks and the Federal Advisory 
Council, representing, as they do, banker control of the system, 
addressed the Congress of the United States in December 1940, 
recommending the abdication by Congress and the President of 
control of the credit system and favoring delegation of that control 
to this centralized organization of the Reserve banks of the 
country.^ 

Such recommendations would not have been made if the election 
of 1940 had returned a President and Congress thought favorable 
to the corporations and banks. The recommendations are equiva¬ 
lent to what would be the situation in the administration of rail¬ 
way regulation if the administration were turned over to the presi¬ 
dents of the railway corporations instead of the Interstate 
Commerce Commission appointed by the President and the Senate. 

In view of this aggressive attitude of centralized bankers and 
corporations, and their policy of coming into the open with their 
presidential candidate and monetary program, there is evident a 
recurrence of the proposal that governmental ownership and op¬ 
eration shall be substituted for banker control. But even with this 
remedy there would remain, and might be intensified, the defect 
of ignorance and lack of managerial ability. The issue of public 
or private ownership of Reserve banks is subordinate to repre¬ 
sentation of organized economic interests in the administrative 
management by the original Federal Reserve Board of Governors. 
Evidently the only effective economic interests are those already 
organized. These might be organized into a powerful advisory 
committee, instead of the present bankers’ Open Market Com¬ 
mittee, each organization electing its representatives to the ad¬ 
visory committee, as is now done by the bankers in control of the 
Reserve banks. The existing national economic organizations are 
the National Industrial Conference Board and the National Asso¬ 
ciation of Manufacturers, representing manufacturers; the Asso¬ 
ciation of Railway Management; the three farmers’ organizations 
—Farm Bureau Federation, Grange, and Farmers’ Union; the 
American Federation of Labor and the Congress of Industrial 
Organizations, representing organized labor; and the American 

* See Federal Reserve Bulletin, January 1941. 



Credit Administration 


[ 257 

Bankers’ Association. These are the most representative self- 
governing organizations, whose members are affected by the mone¬ 
tary and credit policies of the Congress and the administrative 
authority. 

The idea of such an “advisory committee” is usually misunder¬ 
stood as something that has been tried and “would not work.” 
This is because advisory committees were usually appointed by the 
political administration itself and did not represent the actual 
corporations and unions, but represented the dominant political 
interests. The self-governing advisory committee, electing its own 
representatives, is similar to the advisory committee of organized 
manufacturers and organized labor, which drafts the safety rules 
and unemployment compensation rules for the Wisconsin Indus¬ 
trial Commission since its organization in 1911.^ It constitutes a 
kind of occupational legislature, instead of the territorial legis¬ 
latures, and its recommendations are adopted by the legislature 
and the commission, regardless of political changes in the admin¬ 
istration itself. 

The advantage of this advisory method of administration is 
that each organized interest is compelled to bring forward its pro¬ 
posals in the open and in face of the similar elected representa¬ 
tives of other interests. The advisory method thereby practically 
eliminates the partisan politics of the American system of govern¬ 
ment. It is a substitute for the special interest lobbyists who 
operate by maneuvering legislative and administrative bodies back 
of the scenes and in secret. 

(/). Instruments of Value Control 

Monetary arguments, for more than a hundred years in America, 
have waged pro and con over the so-called “quantity” theory of 
money. But the incoming of administrative controls, exercised by 
the Federal Reserve Board and banks, throws a new light on this 
discussion. It clears up a distinction between a so-called static 
theory and a so-called dynamic theory, which should rather be 
named a distinction between a mechanistic theory and a mana¬ 
gerial theory, or between an equilibrium theory and a volitional 

* See “Capital-Labor Administration,” p. 361. 
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theory. The analogous distinction in the physical sciences is some¬ 
thing similar to the distinction between a groceryman’s scale of 
weights in measuring out sugar by pounds and ounces by a sales 
clerk behind the counter and an instrument board on an airplane 
operated by a pilot or navigator with a dozen different levers and 
meters, the whole moving at a velocity of two or three hundred 
miles per hour towards an “objective” unseen but mapped in a 
preceding plan of campaign. It is, in effect, a change from quanti¬ 
ties to transactions. 

All of the different instruments are, indeed, quantitative meas¬ 
ures and controls, but there are dozens of different kinds of quanti¬ 
ties, all the way from measures of weather, wind, clouds, velocity, 
gasoline flow, temperature, to measures of height, with the over-all 
complication of timing and timeliness. So with the Federal Reserve 
Board and banks operated by “governors” whom Robertson and 
Socrates above indicated must be men of “wisdom” and “ability,” 
but whom the physical scientists would indicate as “pilots,” 
navigators, engineers of training, skill, and quick judgment. To 
indicate the similar institutional arrangement of bankers as a 
“quantitative theory of money” is as obsolete as to attempt the 
solution of a problem of airplanes by an “equilibrium” theory of 
balancing weights on a grocery counter. 

This is also the problem of all modern administrative agencies, 
distinguished from legislative and judicial departments of govern¬ 
ment, which we designate as the volitional theory of value dis¬ 
tinguished from equilibrium theories of the physical sciences. 

The guide to such a theory, which makes it workable, is always 
the purpose or aim which is set up for the pilot, the navigator, the 
Board of Governors of the Federal Reserve board and banks. The 
former vague purpose was so-called “sound money,” meaning 
“gold,” regardless of price level. But the transactional goal or pm- 
pose has come to be named sometimes “stabilization of the whole¬ 
sale average price level,” which, more concretely, was stated by 
President Roosevelt, in 1933, as follows: ^ 

* Quoted by Clark Warburton, principal economist, Division of Research and 
Statistics, Federal Deposit Insurance Corporation, in Amer. Econ. Review, June 
1944, under title “Monetary Expansion and the Inflationary Gap.” Warburton 
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The Administration has the definite objective of raising commodity 
prices to such an extent that those who have borrowed money will, 
on the average, be able to repay that money in the same kind of dol¬ 
lar which they borrowed. We do not seek to let them get such a cheap 
dollar that they will be able to pay back a great deal less than they 
borrowed. In other words, we seek to correct a wrong, and not to 
create another wrong in the opposite direction . . . Let me be frank 
in saying that the United States seeks the kind of dollar which a 
generation hence will have the same purchasing and debt-paying 
power as the dollar value we hope to attain in the near future. 

To which we add that the preventive of inflation and deflation 
as proposed by the President is the preventive also of overspecu¬ 
lation alternating with unemplo5nnent such as the nation suffered 
during the years preceding and following 1929. 

The main administrative instruments, or ^Hechniques,” avail¬ 
able for the Federal Reserve System, with their possible range of 
operation under legislation by the Congress, may be summarized 
as follows, referring to preceding discussion: 

1. Rediscount rate, 2 per cent to 7 per cent. 

2. Bank reserves for commercial banks, 5 per cent to 100 per 
cent, similar to preceding proposals by Fisher and Graham. 

3. Open market operations, indefinite but extensive. 

4. International equalization accounts. 

5. Control of the gold billions of dollars hoarded underground 
in Kentucky. 

6. To these are added all the possible aids towards timeliness, 
such as the existing hourly reports to the New York Reserve bank 
from member banks of incoming and outgoing deposit accounts— 
indicating the velocity of credit turnover—and the changing quan¬ 
tity of paper and metal “money in circulation.” 

The exposition and use of these and other instruments of credit 
control of checking accounts and money in circulation remain to 
be worked out by such administrative economists as Warburton 
in America and Keynes in England, who must be backed up by 

endorses the President's objective as “reasonable and practical,” saying also “the 
development of suitable techniques for its accomplishment is neither impossible 
nor difficult.” 
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popular understanding, by practical politics, and by “wisdom 
and ability” of the administrative department of government— 
the Federal Reserve Board and banks. 

Regarding this matter of wisdom and ability there should be 
added the ethical attribute of public purpose superior to private 
purpose. The Federal Reserve Board was originally created by 
legislation during the administration of President Wilson to regu¬ 
late the twelve reserve banks and the thousands of private com¬ 
mercial banks. But after the discovery by Governor Benjamin 
Strong, of the New York Reserve bank, of the powerful regulative 
influence of open market operations, the Congress was induced by 
the bankers to amend the law by placing the controlling power 
over these instruments in the hands of an “open market com¬ 
mittee” appointed by the twelve private reserve banks instead of 
by the President and Senate of the United States —a substitution 
of private purpose for public purpose—as though the Congress 
should amend the Interstate Commerce Law by substituting a 
committee of the American Association of Railways for the exist¬ 
ing Interstate Commerce Commission. 

Just the opposite, but negative action in favor of private con¬ 
trol was taken by the congressional committee under the influ¬ 
ence of the bankers in the year 1928 when they rejected the bill 
introduced by Congressman Strong of Kansas instructing the Fed¬ 
eral Reserve Board to use its instruments of control for the public 
purpose of stabilizing the general price level, on which the present 
writer made arguments as a witness before the congressional com¬ 
mittee in charge of money and banking.^ 

'This argument was published in the Stabilization Hearings, House Com¬ 
mittee on Banking and Currency, 69th Congress, ist Session on H. R. 7895 
(1927)1 PP- I074-I12I, and 70th Congress, 1st Session on H. R. 11S06 (1928), pp. 
56-104, and pp. 423-444. 
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CAPITAL-LABOR ADMINISTRATION 


I. From Territorial to Economic Government 

It was the organization of railway corporations and railway 
labor unions, covering the entire area of the United States, that 
began to convert the sectional, local, and other territorial organiza¬ 
tions of representative government into national economic 
organizations of corporations and unions, overriding state boxmd- 
aries. National administrative boards and commissions for regu¬ 
lation of railway corporations and railway unions began as early 
as the i88o’s and 1890’s after the business depression and railway 
competitive wars of the 1870’s. 

At that time, it began to be discovered that the traditional anti- 
monopoly legislation and the judicial prosecutions of conspiracies 
did not fit this organized expansion of a basic industry. 

The antimonopoly and territorial self-government policies con¬ 
tinued for other industries until reversed temporarily by the 
National Industrial Recovery legislation of 1933. This reversal 
was an attempt, under the New Deal theory of administrative 
economics, to recover from the deep depression affecting all indus¬ 
tries which began in the collapse of 1929. This collapse followed 
the excessive speculative expansion of bank credit in aid of issues 
of corporate stocks and bonds. In brief, it was the expansion of 
transportation and banking that initiated the national economic 
organizations of capital and labor, and the resulting national legis¬ 
lation and administration counteracting and regulating these or¬ 
ganizations. 

The railway brotherhoods of operating trainmen on a national 
scale had acquired a reputation of conservatism, from the time, 
in 1894, when they resisted the revolutionary unionism led by 
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Eugene Debs in the national railway strike of that year against 
the Pullman Sleeping Car Company. Twenty years after that eco¬ 
nomic revolt, as a member of President Wilson’s Industrial Rela¬ 
tions Conunission of 1913 ,1 was trying to convince one of the em¬ 
ployer representatives, president of a transcontinental railway 
company, that he and his fellow employers should support me and 
Mrs. Harriman in our report favoring collective bargaining be¬ 
tween labor unions and their employers, but without governmental 
or political interference. The trade union representatives on the 
commission, led by the lawyer chairman, were favoring and giving 
publicity to political action and political campaigns, but I used 
what, to me, as a lifelong member of the typographical union, was 
a convincing argument against government interference and 
against party politics. I then argued; “What we want to do is to 
strengthen the conservative unions in this country against the 
radical and communistic organizations which want to switch the 
unions into politics and to overthrow the corporations and the gov¬ 
ernment by revolution.” “Hell,” he retorted, “you don’t call these 
railway brotherhoods conservative, do you? They’ll take the last 
cent we’ve got, or else stop the whole railway system of the 
country.” 

Now I go further than I did twenty-five years ago and contend 
that the preservation of the American economic system against a 
totalitarian world, and against its own internal disruption, con¬ 
sists mainly in the collective bargaining between organized capital 
and organized labor, as against government by the traditional 
political parties. Other economic organizations, whether of farmers, 
merchants, bankers, or the professions, must conform their policies 
and methods to this major economic issue of “capital and labor.” 
In other words, as will appear, both political science and economic 
science are beginning to recognize a transition from territorial 
governments to economic governments. 

This was demonstrated a few months after the report of the 
same Industrial Relations Commission in 1915, when these “con¬ 
servative” railway brotherhoods actually compelled the President 
and the Congress, by threat of a national strike in face of a world 
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war, to enact the Adamson Law, reducing the hours of labor with¬ 
out reduction of wages, and then compelled the government to take 
over the entire railway system of the United States, as a war meas¬ 
ure, from the private owners. 

The representatives of the employers on the Industrial Rela¬ 
tions Commission finally supported Mrs. Harriman and myself, 
in opposition to the trade union representatives led by the political 
chairman. The twenty-five years that have elapsed since tW time 
have convinced me that one of the active mistakes that precipitated 
the second world war was the confusion of communism with trade 
unionism by enemies of the unions, made plausible by the switch of 
a few unions, or their leaders, into politics. Unions have at times 
fallen under control of gansters and political actionists even 
though the rank and file are opposed to gangsters who exploit 
them and to communists who undermine them by demanding 
political action. If self-governing unions are destroyed, or switched 
to political parties, the alternative for this country, as it has been 
the alternative under dictatorships, is suppression or even elimina¬ 
tion of self-governing corporations and unions, or at least suppres¬ 
sion of their leaders, by military governments. If American democ¬ 
racy is “saved,” it will be saved by collective economic organiza¬ 
tion of corporations and labor unions. Instead of the traditional 
equilibrium between equal individuals of economic theory, the 
alternatives today are between an economic government based on 
balance of power between self-governing corporations and unions, 
and a suppression of both organizations, or their leaders, by mili¬ 
tary power. 

What happened in the totalitarian countries, and, at times, has 
become a potential menace in this country, is the suppression 
of the most directly antagonistic enemy of communism, the labor 
unions, or their own selected leaders. Then by their destruction 
of self-governing concerns the corporations or their leaders are 
also suppressed by the military power that suppressed the leaders 
of the unions. The attacks on unions that label them communists 
are a part of a political pretense. The real decision to be made is 
the choice of alternatives between self-governing labor unions and 
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militaristic governments. The unions may not be “conservative” 
from the standpoint of bargaining power, but they are conservative 
from the standpoint of representative democracy. 

Yet the whole system of political economy, as theoretically de¬ 
veloped in the nineteenth century by professional economists and 
approved by the public generally, has been so built upon the ideal 
of a perfect society of liberty, equality, and fraternity among 
individuals, under the ideal name of “democracy,” that people 
have not learned to think and act in terms of the actual “collec¬ 
tive democracy” of economic organizations of capitalists and 
wage earners in the form of existing corporations and unions. 
Even a new world war, after these twenty-five years of military 
revolutions, does not clear up the desperate issue that it is not a 
matter of idealistic individual democracy in a world of abundance, 
but is a choice between militarism and the increasingly organized 
economic governments in a world of closing frontiers with good 
and bad leaders on both sides. 

These economic organizations, in their existing form and activ¬ 
ities, arose out of the extension of political suffrage from the 
limited property suffrage at the time when the Constitution was 
framed in 1787 to the universal manhood suffrage of the northern 
states prior to the Civil War, physically imposed upon the south¬ 
ern states by the victors in that war. “Democracy” had meant 
only universal political suffrage for individuals, and not collective 
bargaining between organizations. The consequences showed 
themselves first in the great cities where the labor element was in¬ 
fluential in voting. Tammany Hall in the 1830’s was the pioneer, 
and it became a political labor organization whose main purpose 
and success consisted of finding jobs or relief for laborers menaced 
by unemployment and of financing themselves as politicians in ex¬ 
change for favors granted to the corporations. After the Civil War 
this economic foundation of employment and unemplo)ment, 
financed by privileges for influential corporate capitalists, became 
the basis of the American national political “machines.” These 
machines were simply the disciplined organizations of political 
parties dependent for their funds on the economic interests of 
contributors. So that the three basic economic institutions in 
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America became the corporations, the labor unions, and the 
political parties. 

The American Constitution had provided an independent Su¬ 
preme Court, with the last word of the three branches of govern¬ 
ment in deciding upon the constitutionality of the acts of the 
legislative and executive branches. After the Civil War in which 
the territorial conflicts had culminated, the farmers, followed by 
the wage earners, began to organize politically in order to impose 
economic legislation and administration in control of corporations 
and employers generally, whom they began to distinguish as ‘^capi¬ 
talist^’ classes. Now a new theory of the place of the Supreme 
Court in the constitutional scheme began to be accepted by the 
Court, in interpreting, not the original Constitution, but the amend¬ 
ments forbidding the “taking of property or liberty without due 
process of law.” Former interpretations turned on the “obligations 
of contracts.” The new interpretation turned on “due process of 
law.” This new interpretation supported substantially the exten¬ 
sion of its jurisdiction by the federal courts, followed by state 
courts, from control over territorial or political conflicts to con¬ 
trol over collective economic conflicts arising from these corpora¬ 
tions, labor unions, and political parties. The economic conflicts 
became intensified and outstanding, in contrast to the former 
territorial conflicts, with the closing of the western frontiers to 
migration and investment in the last decade of the nineteenth cen¬ 
tury. The Supreme Court of the United States extended its protec¬ 
tion of property and liberty by personification of corporations as 
individuals; from protection of corporeal property belonging to 
individuals to the protection of corporate property; and the 
liberty of individuals to the corporate liberty of management in 
buying and selling commodities and “hiring and firing” employees. 

The Supreme Court henceforth had two major activities in the 
constitutional scheme: the territorial preservation of national unity 
by balancing state governments with a national government, and 
the economic preservation of the property and liberty of capital¬ 
istic organizations by holding in check the political and economic 
collective action of farmers and wage earners. This collective 
action had taken two forms: administrative departments of gov- 
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eminent, like the Interstate Commerce Commission, and the col¬ 
lective bargaining of organized employers with the trade unions 
of wage earners. 

2. From Class War to Constitutional Government 

The foregoing recital indicates that not only does the complete 
recognition of collective bargaining create a constitutional gov¬ 
ernment for industry, but collective bargaining also subordinates 
the territorially organized legislatures to the moral control of this 
economic government. It also indicates that every disputed eco¬ 
nomic issue between organized capital and organized labor can 
be settled by administrative agreements except the fundamental 
issue of economic power. The discovery was made in Wisconsin, 
as also in other states and the federal government, that the effort 
to include this creation and supervision of collective power within 
the same administrative agency as other labor laws was impracti¬ 
cable and actually defeated the procedure of agreements on the 
administrative issues. 

The reasons for this discovery are plain. The question of power 
is the fundamental question of class war, or class struggle, break¬ 
ing out in strikes, lockouts, and even in military revolutions. As 
such it requires a branch of government entirely different from 
an administrative agency, namely a constitutional convention or 
a Supreme Court, with power to substitute for class war the con¬ 
stitutional legislative system of collective agreements between 
opposing organizations of power. 

This judicial function in the economic field was loosely organ¬ 
ized, its beginnings known as boards or commissions of “concilia¬ 
tion, mediation, arbitration,” culminating in the federal field as 
the National Labor Relations Board of 1935. These supreme judi¬ 
cial boards in regulation of collective bargaining, in the states and 
nation, as against the older ideas of individual bargaining, were 
endowed with power to negotiate or decide upon methods of vot¬ 
ing, upon jurisdictional disputes, or upon other details necessary 
to create the independent, authoritative bargaining agencies them¬ 
selves, which then entered upon the collective legislative agree¬ 
ments and the administrative decisions above described. In these 
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respects there came about the development of constitutional gov¬ 
ernment in the field of economic power, repeating substantially the 
original constitutional government in the territorial field of local 
self-government, also with its three branches of government, the 
judicial, the legislative, and the executive or administrative. The 
judicial branch is the board of conciliation, or mediation, cul¬ 
minating in the National Labor Relations Board. The legislative 
branch is in the equal bargaining power of organized capital and 
organized labor, making their administrative rules governing indi¬ 
viduals. And the executive department is a bifurcated arrangement 
of the managers and foremen of the corporations acting within 
the business agents and executive boards of the unions. 

Temporarily, while the American Supreme Court, under its his¬ 
torical doctrine of conspiracy and “due process,'' was outlawing 
the labor union side of this economic government, these analyses 
and distinctions could not clearly be made, but with the revised 
Supreme Court, and its decisions supporting equality of collective 
bargaining power, the way is prepared for ultimate preponderance 
of the above roughly outlined scheme of economic government 
over the former scheme of territorial government before there 
were corporations, labor unions, or political parties. 

The remaining but deadly opponent of this constitutional de¬ 
velopment of economic government, after the Supreme Court has 
acquiesced, is the dictatorship type of government proposed nearly 
a hundred years ago by Karl Marx in his “Communist Manifesto" 
of 1848. It is not surprising that Marx and his associates could 
not imagine anything different from military revolutions and dic¬ 
tatorship, for there had been, at that time, practically no joint 
stock corporations, no trade unions of the modern type, and no 
political parties based upon universal suffrage. This extension of 
suffrage now includes the propertyless class of wage earners, along 
with the development of large-scale corporations, permitted to 
participate with propertied classes through political parties in the 
control of government. The communists, therefore, had for many 
decades after Marx no practical appeal to the unpropertied except 
military revolution. 

But in every case when they and their liberal associates at- 



268 ] Public Administration in Economic Affairs 

tempted these revolutions, beginning with the revolutions of 1848 
and with the exception of the Russian Revolution during World 
War I, they were easily overthrown by dictatorships organized in 
the interest of the propertied classes. But a constitutional govern¬ 
ment of balanced equilibrium of propertied and unpropertied 
classes, capable of holding its own against military despotisms, may 
be foreseen on the American field. This economic government, al¬ 
though feared by economists and lawyers trained under the indi¬ 
vidual system, is to be looked for in the organized corporations 
and unions that are able to build upon the decay of territorial 
representation and the distortion of political parties. The system 
of economic government is not idealistic nor even voluntary be¬ 
cause it is not built upon an ideal of a perfect society of socially 
minded individuals, but, on the contrary, these economic govern¬ 
ments are dictated by the closing of the world’s frontiers of natural 
resources, predicted by the economists’ doctrine of diminishing 
returns, and by the resulting intensified conflicts of the organized 
economic power of corporations, unions, and political parties. 

The constitution of a balanced economic government is con¬ 
fused by various doctrines of the jurisdiction of such a govern¬ 
ment over the transactions between individuals. The longest his¬ 
tory of this problem of jurisdiction is in the railway corporations 
and railway unions. The decisions of the Supreme Court, in a 
number of cases,^ treated the negotiations between a foreman and 
a laborer as though they were an individual bargaining transaction 
between equal merchants on a commodity market, where rules of 
equality were carried over to a labor market; whereas they were 
in fact the orders of a subordinate executive officer of a huge eco¬ 
nomic government in control of the means of livelihood of an indi¬ 
vidual laborer and his family. When the laborer and his family 
could escape to other employers, before the incoming of these cor¬ 
porations, the doctrine of equality had some leeway; but when 
whole economic governments controlled the opportunities for em¬ 
ployment of specialized workmen fitted mainly for that kind of 

^ Coppage V. Kansas, 296 U. S. (1915), and other cases. See also J. R. Com¬ 
mons, Legal Foundations of Capitalism, New York, The Macmillan Co., 1924, 
p. 48. 
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employment, then the nation by these decisions of the courts was 
confronted with a conflict of inequality of power between great 
corporations and unorganized individuals. 

The doctrine of equality was violated by these legal decisions. 
Twenty years ago, I wrote that if a corporation with 10,000 em¬ 
ployees loses one employee, it loses only one ten-thousandth 
part of its labor force, but the employee loses 100 per cent of his 
job.^ No wonder the laborers should reason that if the 10,000 
should quit or were discharged as a unit, then the corporation also 
would lose 100 per cent of its working force, while each laborer 
was losing 100 per cent of his job. It is not surprising that in its 
recent revised reasoning the Supreme Court squarely declared 
the former line of reasoning was no longer constitutional in the 
United States. 

The issue of the ^‘closed union ship’^ is now, therefore, trans¬ 
ferred from the courts to the field of administrative economics. 
What proportion of all the workers in an establishment shall be 
members of the union? Outside the union the workers are com¬ 
petitors for jobs with the members of the union. Inside the union 
they are subject to the working rules which follow lines of senior¬ 
ity or other procedure in employment and unemployment of indi¬ 
viduals, determined by collective bargaining. But whether inside 
or outside the union they are under the jurisdiction of the corpo¬ 
rate management. Consequently collective bargaining means, if it 
is really effective as the legislative branch of economic government, 
that all the employees of the corporation shall be subject to the 
jurisdiction of the joint agreements of the corporate management 
and the labor unions. This signifies that the shop is, in effect, a 
union shop or a closed union shop. There is to be no individual 
bargaining contrary to the joint legislative working rules which 
treat all individuals alike, whether nominally members of the 
unions or not. 

Many intricate questions and formalities arise, difficult for ad¬ 
ministrative adjustment. The late Justice Brandeis, before he be¬ 
came a member of the Supreme Court, proposed an ingenious and 

^ J. R. Commons, Legal Foundations of Capitalism, New York, The Mac- 
niillan Co., 924, pp. 71 ff. 
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apparently effective solution for the clothing trades of New York, 
under the name of the “preferential union shop.” This scheme 
was both constitutional, under former decisions of the courts, and 
comprehensive under the need of complete jurisdiction over all 
individuals employed by the corporation. Other devices eco¬ 
nomically equivalent to the union shop have been worked out, 
under seniority or other rules, for the railway and other unions. 

These are questions of economic power, the jurisdictional ques¬ 
tions which always are coming to the front before the administra¬ 
tive questions can be entertained, and in the present status of the 
issue they are questions entrusted to the economic supreme court, 
the National Labor Relations Board. 

3. Administrative Procedure 

The so-called collective bargaining is, more accurately, economic 
legislation by representatives of organized capitalists and organ¬ 
ized laborers, with executive and judicial departments. The system 
repeats, on the field of strikes and lockouts, the origins of parlia¬ 
mentary government in England after the fourteenth century on 
the field of battle. 

Bargaining, on the other hand, from the historical standpoint, 
was something entirely different. It was negotiations and contracts 
between individual merchants enforced by their own voluntary 
associations, the guilds, without the use of physical force. This 
so-called “custom of merchants,” which was really economic gov¬ 
ernment by guilds of merchants, was eventually taken over by 
the king^s courts much the same as recently the “custom” of 
stockbrokers enforced by their own voluntary ‘guild,” the stock 
exchange, has been taken over by the Securities and Exchange 
Commission. 

The stockbrokers are a modern section of merchants, originating 
out of transactions in the stocks and bonds of joint-stock corpora¬ 
tions. The corporations themselves became, eventually, great eco¬ 
nomic governments using economic coercion, beginning with rail¬ 
way corporations, and extending to every field of production, 
manufacturing, banking, and investment, and controlling today 
nine-tenths of the industry of the country outside agriculture. 
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The corporations have developed their administrative depart¬ 
ment under the name of “management,” out of their legislative, 
executive, and judicial departments, which were provided in their 
charters of incorporation. “Management” has several subordinate 
divisions, delegated to high salaried specialists, according to the 
class of people with whom the corporation has transactions. A 
legal department deals with courts, legislatures, and politicians. A 
credit department, with a sales department, deals with bankers, 
investors, merchants. A production department deals with the em¬ 
ployment, discharge, and discipline of wage earners. A self-govern¬ 
ing department of “management” controls its own board of 
directors, through restrictions on voting and on proxies of its stock¬ 
holders, as well as cartel agreements on policy with competitors. 
A “public relations,” or propaganda department, deals with news¬ 
papers, radio, and voters generally. The unification of these various 
activities under the name of “management,” we name private ad¬ 
ministrative economics. 

When various classes of the so-called “public” with whom the 
management dealt began to organize and to use their political 
power to create boards, commissions, or other public administra¬ 
tive agencies in self-protection against, or in aggression upon, the 
management of corporations, the purpose was to obtain, by par¬ 
ticipation in the power of government, a greater influence than 
they were able to obtain through the regularly constituted courts 
whose members were well known to be predominantly appointed 
or elected through the political influence of the corporations. The 
high-grade lawyers appointed to positions on the federal courts, 
and the equally high-grade and highly paid lawyers representing 
corporations before the courts, were recognized as so far superior 
in ability and in maneuvering to the lawyers representing labor 
and agricultural interests that the resort to administrative agencies 
in the various economic fields appears to have been a consequence 
of the attempt to obtain a more favorable administration by lay¬ 
men in place of the technically trained lawyers. 

This was especially the case in the field of capital-labor ad¬ 
ministration. In this field there have developed labor organizations 
equally powerful in their bargaining power—the power to with- 
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hold labor supply in the form of strikes—^with the capitalist organ¬ 
izations in their power to withhold employment. It was these 
equally powerful organizations on the opposing sides that entered 
upon the collective bargaining agreements that repeated on the 
economic field the system of parliamentary government previously 
developed on the field of physical force under the technical name 
of “sovereignty.” Here the two “houses,” the Senate and the House 
of Representatives, obtained an equilibrium of economic power, 
as parliamentary government in England six centuries earlier had 
obtained an economic equilibrium in Parliament of the House of 
Lords as landlords and in the House of Commons as tenants and 
merchant guilds of the towns.^ 

The traditional opposition of the courts to this balancing organi¬ 
zation of labor, descending from their doctrines of conspiracy and 
antimonopoly, was finally displaced by the Supreme Court of the 
United States in sustaining the act of Congress in 1935, which 
gave to labor unions as complete and independent powers of eco¬ 
nomic legislation and treaty making with employers as the preced¬ 
ing legislation had given to corporations. This act of Congress 
created the National Labor Relations Board as an economic su¬ 
preme court to decide disputes concerned with organization of 
labor as a bargaining agency entitled to make the working-rule 
treaties of collective bargaining with similar organizations of capi¬ 
talists. Since these decisions of disputes came at the time of crea¬ 
tion of similar agencies in other fields, the lawyers of the United 
States, organized as the American Bar Association, began their 
systematic investigation towards weakening the administrative 
agencies and succeeded in obtaining from the Congress the 
Walter-Logan enactment, vetoed however by the President as 
not sufficiently considered when it was prepared. 

In line with this veto, the Attorney General of the United 
States, instructed by the President, appointed a Committee on 
Administrative Procedure, which submitted investigations of the 
principal administrative agencies of the federal and state govern¬ 
ments, said to be “the most thorough and comprehensive study of 

^ Cf. my article in American Review of Reviews, March 1901, on the two- 
house system as developed at that time in the field of bituminous coal mining. 
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federal administrative procedure that has ever been made.” This 
committee submitted two bills for adoption by Congress, a major¬ 
ity bill favorable to independence of the administrative agencies 
and a minority bill calling for restoration of restraints upon these 
agencies by the courts, similar to the restraints contained in the 
Walter-Logan bill. 

These majority and minority bills were supported and criticized 
at a meeting of the American Bar Association, and reported in 
the Journal of that Association, November, 1941. The review and 
criticism by Dean Roscoe Pound, supporting and going further 
than the minority committee, constitutes a well-balanced argu¬ 
ment from the accepted legal standpoint against the tendencies 
of these administrative agencies. These tendencies, according to 
Dean Pound, turn on the incapacity and lack of training of the 
laymen members of these agencies as to the procedure developed 
in the Anglo-American history of the courts for the protection of 
individual rights and liberties against the overwhelming and 
arbitrary power of government. The fear of Dean Pound is ex¬ 
pressed by him as the tendency toward ‘^absolutism” the world 
over, and his recommendations propose a restoration of the power 
of the legal profession, abdicated by the revised Supreme Court, 
in restraint of administrative agencies. 

These tendencies of laymen agencies, as condensed by Dean 
Pound, are: 

1. Failure to hear both sides. 

2. Private consultations and undivulged reports. 

3. Determinations without basis in substantial evidence. 

4. Policies outside the statute. 

5. Policy determining the facts, instead of facts investigated inde¬ 
pendent of policy. 

6. Undifferentiated finding of facts and law. 

7. Delegation of decisions to subordinates. 

Dean Pound^s recommendations to correct these tendencies run 
exactly contrary to the administration by laymen, and he pro¬ 
poses the restoration of legal review by the courts with power of 
revocation of the administrative rule making and adjudication, on 
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all of these seven grounds of failure to protect individual rights. 
His arguments are moderately yet forcibly presented, and they 
must be met by advocates of administrative economics. 

From my experience in administrative bill drafting of public 
utility and industrial commission statutes, and participation in 
the administration of the latter, I make the following observations 
in general. 

Dean Pound attributes these seven defects to the “zeal” of ad¬ 
ministrative officials. This criticism, in fact, applies only to new 
commissions, the “new broom” that sweeps clean, and not to long¬ 
standing commissions like the Interstate Commerce Commission 
whose procedure has finally been standardized on the basis of 
fifty years^ experience. 

More serious is the observation that these commissions come 
to be controlled by party politics and the powerful corporations 
which they were designed to hold in check. The corporations 
cannot be held in check because their own legal attorneys are 
appointed or elected to the judiciary and their own high-salaried 
legal staff is employed in drafting the laws and appearing in cases 
before the courts. 

A third observation relates to the poor qualifications of the 
“subordinates” to whom decisions are said to be delegated. These 
subordinates, however, are not the secretarial clerks as asserted 
or implied by Dean Pound. They are the technically trained statis¬ 
ticians, economists, lawyers, engineers, and physicians employed 
as needed by the particular agency, whose abilities are limited 
relatively by the much higher salaries paid to experts by the cor¬ 
porations, and by the political control of their appointments. 

More fundamental is the fourth observation, that the “rights 
and liberties” which are jeopardized by this administration through 
laymen instead of protected by the courts are not the rights and 
liberties of equal individuals, as contemplated in the Constitution 
and by Dean Pound, but are the rights and liberties of the mod¬ 
ern economic governments by which the “management” of those 
corporations in transactions with individual laborers, investors, 
and farmers, has gained control of nine-tenths of all production 
of wealth and a corresponding proportion of all wage earners. 



Capital-Labor Administration [275 

Since the real issue, as emphasized by Dean Pound and also 
by those who advocate relative independence of the administrative 
agencies, is the issue of control by simple laymen, such as business 
men and laboring men, as against the alternative control by the 
technically trained lawyers; however, the solution from the stand¬ 
point of administrative independence is the method of selection 
of these laymen. Many attempts have been made by legislation to 
designate, either as members or as ^‘advisors’’ of these commissions, 
representatives of the opposing economic interests affected by the 
investigations and orders of the commission. But all these efforts 
failed, basically because the spirit of American institutions seemed 
to insist on individuals, in place of organizations, as embodying 
the interests to be represented. Consequently the appointing 
power selects individuals, either eminent or nondescript, who are 
favorable to its own economic or political point of view. This is 
a complete indifference to the actual historical development which 
has taken place over the past hundred years. That development 
has been the organization of economic interests in self-governing 
corporations, or similar associations of economic government, 
which elect their own officers and representatives. 

The independence of labor organizations, for example, has cen¬ 
tered on the prevention of ‘-company unions'’ and “yellow-dog 
contracts,” which had indicated control by employers over the 
selection of union representatives. This control was counteracted 
by legislation enforcing the power of the unions to select their own 
representatives—an assertion of representative democracy for the 
economic organizations of wage earners paralleling the corpora¬ 
tions. A similar rule is needed for the selection of representatives 
by both organized employers and organized employees in the ad¬ 
ministration of laws regulating the transactions between em¬ 
ployees and employers. These transactions have to do mainly with 
accidents, health, unemployment compensation, old age pensions, 
and with hours and minimum wages of unorganized employees, of 
women, and of children. 

Beginning in 1911, in the state of Wisconsin, advisory com¬ 
mittees were authorized in the law creating the industrial commis¬ 
sion of that state, and the actual administration, of which I was 
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a member, adopted the policy of calling upon the State Manufac¬ 
turers’ Association and the State Federation of Labor to name 
the members of these advisory committees. Such committees were 
created in formulating the rules for accident prevention, minimum 
wages, child labor, regulation of employment offices and extended 
finally to unemployment compensation after the enactment of 
that legislation in 1932. In order to show the operation of this sys¬ 
tem of representation since the year 1911,1 have selected extracts 
from a letter written to me by Mr. Paul Raushenbush, August, 
1941, salaried employee of the commission and chairman of the 
advisory committee on unemployment compensation, and included 
them as Appendix II. 

As will be seen from this communication, the advisory com¬ 
mittees, if actually appointed by the organized employers and 
organized employees, accomplish practically a complete adminis¬ 
tration by laymen without interference from courts or politicians. 
Yet the committees have available the experts, physicians, lawyers, 
and engineers, as needed. A large feature is the complete elimina¬ 
tion of both the labor lobby and the employers’ lobby before the 
legislature, the reduction of legislative committee hearings to a 
minimum, and the unanimous adoption by successive legislatures, 
notwithstanding all changes in political elections, of the jointly 
recommended amendments to the legislation as shown to be 
needed. From my own experience in the development of this sys¬ 
tem in Wisconsin since 1911, I infer that these representative 
committees overcome the objections raised by Dean Pound in the 
matter of protecting the rights of individuals in the conduct of 
administrative agencies, at least in the agency which administers 
the usual labor laws. 

The other branch of labor legislation, equality of collective 
bargaining power, has been found in Wisconsin and elsewhere im¬ 
practicable when administered by the same agency. It involves 
questions of power of conflicting organizations, rather than ques¬ 
tions of administration, and these are questions of constitutional 
government in the modern economic field emerging out of the 
territorial government established by the Constitution of 1787. 

It is not convincing that this device of advisory representation 
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of organized capital and organized labor would be practicable if 
applied to the other administrative agencies. Those agencies are 
not created on account of strikes and lockouts, a kind of economic 
war that stops production. Indeed, the device is not equally im¬ 
portant in those fields, because the capital-labor conflict is evi¬ 
dently the one that dominates all other economic relations, and 
is the one that, in Europe, ended in the military revolutions. All 
other administrative agencies must conform to this fundamental 
agency which negotiates these capital-labor agreements, whose 
major issue turns on the prevention of unemployment, either the 
voluntary unemployment of strikes and lockouts, or the involun¬ 
tary unemployment during credit depressions. In so far, indeed, 
as the administrative banking and securities boards or commissions 
control the inflationary and deflationary causes of involuntary 
unemployment, they also are administrative agencies for the 
prevention of strikes and lockouts. 

4. Cooperation of Public and Private Administration ^ 

I can speak to you only of my own experience twenty-five to 
thirty years ago in promoting the safety of employees by means 
of mutual insurance by employers. It was forty years ago that I 
got my first ideas of how wonderfully effective mutual insurance 
can be made in preventing casualties, by my acquaintance with 
the fire prevention work of the mutual organization of textile cor¬ 
porations in Massachusetts. I learned this principle of human 
nature: if you thing somebody else, say a stock corporation or 
the state government, is going to pay for your losses on account 
of fire or accident, then what is the use of taking extra precautions 
to prevent fire and accident? But if you know that you yourself 
must pay your own losses then you will take extra precaution to 
prevent the fire or accident. 

This is human nature. We hear it often said that you cannot 
bring about social reform because you cannot change human 
nature. But I have seen human nature actually change in the state 
of Wisconsin in less than twenty-five years by mutual insurance 

^Address by J. R. Commons at Wisconsin State Conference of Mutual 
Casualty and Fire Insurance Companies, February 6, 1935. 
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and a change in the laws and administration of the state. Em¬ 
ployers were formerly negligent about the health and safety of 
their employees. Indeed, their negligence was so notorious that it 
was by far the strongest and most bitter argument brought forth 
by communists against the whole capitalistic system which they 
proposed to abolish. They had a battle cry: “Capitalists make 
their profit out of the blood of their employees.” And their battle 
cry was true to the facts at that time. 

But we hear that battle cry no longer in this state. The em¬ 
ployers themselves have changed their human nature. They have 
built up in their industries the strongest safety movement in the 
United States, and the watchword of employers in this state has 
become, not how to defeat their employees in a suit for damages 
at law, but what they call the “safety spirit,” that prevents acci¬ 
dents or restores to health their employees just as soon as the best 
medical and hospital care can do it. 

This change in human nature has not abolished the profit 
motive. It has changed the motive from making profit out of in¬ 
juries to their employees to making profit out of the prevention of 
those injuries. This change in the profit motive I attribute, more 
than anything else, to mutual insurance and the cooperation of 
the state government with employers instead of antagonism and 
criminal prosecutions. Human nature, in this case, has been 
changed by changing the direction in which capitalistic profit can 
be made. I have an idea that it can be changed in many other 
fields, such as unemployment prevention, by mutual insurance and 
state cooperation. 

My similar experience was in 1907 in the factories of the United 
States Steel Corporation at Pittsburgh. I was there supervising an 
investigation of accidents in the steel industry. That industry was 
reputed to be the most ruthless and dangerous of all in the United 
States. The steel corporation was like a huge mutual insurance 
company operating plants in many parts of the country. They 
were then just beginning to employ safety engineers to prevent 
accidents. I made the acquaintance of these engineers. At that 
time employers throughout the country were resisting all efforts 
to bring about changes in employers’ liability laws by making em- 
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ployers responsible for all accidents to their own employees 
whether caused by the negligence of the employee, the hazards 
of the industry, or by the fault of the employer himself. It was 
contended that these new proposals of universal workmen's com¬ 
pensation would greatly increase the costs of production, and 
these increased costs would have to be shifted in higher prices of 
their products to be paid by customers and consumers. 

There were at that time no mutual insurance companies to 
which we could point as examples of actually reducing the costs 
of insurance by preventing accidents. We had to point only to 
what individual corporations had been able to do. The then exist¬ 
ing liability insurance companies also took the same ground as 
the employers, and actually, in Wisconsin, they doubled or trebled 
the insurance premiums on all employers who came under the 
new compensation law after it was enacted in 19ii. So strong was 
their opposition that the law was made voluntary and only about 
10 per cent of the employers in the state volunteered to come 
under the law. Not until several years afterward was the law 
made compulsory. 

But I had been shown by the safety engineers of the steel cor¬ 
poration that if they were permitted and employed to go into the 
factories with their plans to prevent accidents, there would be no 
increase of costs whatever, and therefore no decrease of profits, no 
raising of prices to customers, and no need of raising the premiums 
charged by the private insurance companies. Universal workmen’s 
compensation would cost nobody anything above the older laws 
of liability, if accompanied by the reduction of accidents by 
qualified safety engineers. 

I puzzled several years as to how this idea, coming to me from 
the safety engineers of the steel corporation, of not increasing but 
actually reducing the costs of workmen’s insurance could be 
gotten across to the people and the legislature of Wisconsin. Then, 
in 1910, I made the acquaintance of Dr. Fricke, formerly State 
Superintendent of Insurance in this state. He showed me that this 
would be a very simple matter. Merely let the legislature author¬ 
ize the creation of employers’ mutual insurance companies with 
power to employ safety engineers. Let these companies compete 
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freely, without discrimination, with the old line companies. He 
was himself at that time drafting the articles of incorporation of 
such a mutual company. I proceeded to draft an industrial com¬ 
mission law for the state, whereby accident prevention and work¬ 
men’s accident insurance should be brought together under the 
same state commission, and the state would cooperate with em¬ 
ployers, instead of antagonizing them, in reducing accidents and 
thereby reducing the costs of accident insurance compensation. 

When the new law was enacted in 1911 ,1 was made one of the 
three state commissioners, and at about the same time, Dr. Fricke 
organized and became president of the first employers’ mutual 
liability insurance company, a privately owned company, with 
headquarters at Wausau, Wisconsin. We called it the W'ausau 
Mutual. Fricke proceeded to organize his safety department, and 
I proceeded to organize safety committees of employers, em¬ 
ployees, factory inspectors, and safety engineers throughout the 
state. These safety committees were to draw up rules and regula¬ 
tions for the various industries, to be then issued by the Wisconsin 
Industrial Commission, as orders having the effect of law. I had 
an idea, with which Dr. Fricke agreed, that the Wausau Mutual 
would be able to prevent accidents far better than the state’s 
factory inspectors. Our Industrial Commission soon found that 
this was distressingly true. We found that Fricke’s organization, 
the mutual, was pulling away from us at higher salaries some of 
the very best of our factory inspectors. I see that one of them, 
A. E. Kaems, now over 75 years of age, is still on their list 
of safety engineers as head of their punch press work. Indeed, I 
find among the copies of letters furnished me by the Wausau 
Mutual a letter from a policyholder containing this statement: 
“Several weeks ago A. L. Kaems appeared at our plant as safety 
engineer for your company. I was particularly pleased . . . Mr. 
Kaems understood the problems of the factory and could talk shop 
with the superintendents . . . We had two problems . . . The 
writer discussed these with the idea that Mr. Kaems could prob¬ 
ably from his vast experience find a clue to solve them. The same 
afternoon, Mr. Kaems returned and offered suggestions . . . One 
of the jobs is finished, the other is developed . . . You may be 
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sure that we appreciate this and that any suggestions from Mr. 
Kaems will not go unheeded.’’ 

I had to laugh when I read that letter. It came from a com¬ 
pany with which our Industrial Commission had had the greatest 
of difficulties and abusive opposition 25 years ago, when the 
same Mr. Kaems was one of our factory inspectors. This letter 
in 1934 certainly showed a change in the human nature of that 
manufacturing corporation. 

But it was not a change in them alone. We found that all our 
factory inspectors hated their job of snooping around to find viola¬ 
tions of law by employers and then acting as prosecuting wit¬ 
nesses. All of them were glad when we changed them to safety 
engineers to cooperate with employers in preventing accidents. 
Mr. Kaems became probably the best man in this country on the 
prevention of punch press accidents. I wonder if the state of Wis¬ 
consin, under the old law, would ever have discovered his abilities 
or kept him as long on the state payroll. But the Wausau Mutual 
took him from us and keeps him in old age, because he makes 
more profits for their employer policyholders than could any other 
man by reducing accidents on this most dangerous class of ma¬ 
chines. Human nature had changed all around when mutual insur¬ 
ance and state cooperation took the place of prosecutions, district 
attorneys, jury trials, and litigation. 

Other able men were also pulled away from the Industrial Com¬ 
mission by the Wausau Mutual. Their secretary, Mr. W. H. Bur- 
hop, was the head of our statistical department. It is he who fur¬ 
nishes me with statistics and information which keep me up to 
date regarding the operations of this mutual. He has furnished 
me, through their safety department, the bound volume of Special 
Safety Engineering Reports and Insurance Recommendations. He 
has sent me similar reports in previous years. 

I am amazed at what is revealed through the wide activities 
of this mutual at the end of 25 years. This compilation should be 
in the hands of every mutual insurance company in the state. This 
privately owned Wausau Mutual spends 25 to 30 per cent of its 
operating costs on accident prevention. I find the names of 30 
safety engineers operating in the field force of its safety engi- 
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neering department. Would the state of Wisconsin ever spend that 
much money or employ that many factory inspectors and safety 
engineers, or pay the necessary salaries, on behalf of the safety 
and health of workingmen employed in this state ? No. The tax¬ 
payers would immediately cut it down to probably less than one- 
fifth the amount. Safety work would be condemned as a fad 
created to make more jobs for politicians, or for university grad¬ 
uates who could pass a civil service examination. But a mutual 
insurance company is not handicapped by these objections. 

I find, also, in this compilation of the Wausau Mutual, that 
the change in human nature from negligence to the safety spirit 
is not anything automatic that comes about by merely changing 
the laws of the state. The change requires in addition a most 
expensive education and propaganda, conducted by the most expert 
advice of policyholders, as I have just now noted in the case of 
Mr. Kaems. It is only necessary that I should read the index of 
this employers’ mutual to get an idea of the great ingenuity and 
widespread activities that a mutual insurance company can even¬ 
tually put on in the work of prevention. Here I find no-accident 
contests, canners’ contest, fleet service for automobile drivers, an 
industrial hygiene laboratory, punch press service, logging, con¬ 
struction, safety bulletins, even an “Eddie Cantor circular,” pay¬ 
roll inserts, seasonal hazards, circulars addressed to foremen, 
school service, organization for safety in the shop. 

I might go on with many other details and comparisons regard¬ 
ing the Wausau Mutual. I am not playing up this company 
invidiously against any other companies. It is only because I 
know personally from its very beginning so many members of its 
staff and can almost consider myself, with Dr. Fricke, as one of 
its originators. After 25 years I can look back with pride to those 
days when a place was being made for mutual insurance com¬ 
panies in this state, not merely for insurance but most of all for 
the prevention of accidents which they were insuring. 

I can see how this idea can be extended to many other fields 
besides employers’ liability. The state of Wisconsin has extended 
it even to unemployment insurance. I have, however, found the 
greatest difficulty in extending this idea of combining prevention 
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with insurance in these other fields and in other states: no more 
difficult, however, I think, when I look back, than the same dif¬ 
ficulty 25 years ago in combining prevention and insurance in the 
field of employers’ liability for accidents. The opposition then was 
just as impregnable as it is today in extending the idea to other 
fields. It is partly due to inertia that is afraid to venture into 
anything new. To overcome this inertia requires many years of 
propaganda, experience, and especially the help of experts, like 
the safety experts of the Wausau Mutual and farseeing experts 
like Dr. Fricke, 25 years ago. 

Most of all it requires putting over the idea of a new kind of 
government. Lawyers, judges, and politicians are instinctively op¬ 
posed to it. It takes much business out of their hands. They have 
the traditional idea of government as a coercive power from above 
imposing laws and inflicting punishments on those subject to their 
authority. But if we look at government as it actually operates, 
what is government? What is the state of Wisconsin? What is 
the United States of America ? It is the political parties that elect 
the legislators and judges and appoint the hundreds of deputies, 
inspectors, statisticians, and clerks who administer the laws. It was 
exactly for this reason of party politics that Mussolini in Italy 
abolished the legislature, and himself appointed the judges and 
appointed all the deputies and inspectors to administer all the laws. 

We may take it for granted that political parties can never be 
eliminated, and, indeed, should not be eliminated if we propose 
to maintain a democratic system of government. It is only because 
we have popular elections and legislatures that we can preserve 
the liberty of mutual associations to participate in drawing up 
their own rules and regulations. 

But we must learn to keep party politics within the field where 
needed so that voluntary associations can operate in the field 
where they can be effective. This has been fairly well done in the 
state of Wisconsin in so far as applied to the field of workmen’s 
accident prevention. As I have said, the factory inspectors have 
largely become safety experts helping employers and employees 
actually to make the laws for safety, to be issued as orders and 
given legality by the Industrial Commission. Then we find that 
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mutual insurance companies, and even self-insurers if they are 
large enough, go much further in prevention of accidents than the 
state can possibly do with its politics. I look with hope on this 
present movement to extend all mutual insurance companies, with 
the cooperation of the state, into the field of prevention formerly 
occupied only by the state, just as I looked with hope twenty-five 
years ago when, with Dr. Fricke, I looked forward to a new kind 
of government cooperating mainly with mutual insurance com¬ 
panies in the prevention of accidents to workingmen. 



Summary 


PART FOUR 


We have closed this part of the book with a rather small episode 
in a small state, out of the world-wide tragedies of the science of 
political economy. Yet it shows how the cooperation of plain, ordi¬ 
nary people in the prevention of accidents raises all of them to a 
high level of promoting the public welfare, and starts them devising 
remedies for the former weakest spot of the capitalistic civiliza¬ 
tion. This weakest spot was then accidents to employees. The 
weakest spot remaining is unemployment and insecurity. 

In less than 150 years this civilization of western Europe and 
America has multiplied probably tenfold per man-hour the volume 
of production of wealth, and thus has far more than realized the 
great expectations of the founders of economic science. Yet this 
very increase in efficiency turned to wrath in the greatest catas¬ 
trophe of unemployment, followed by the greatest world-wide war 
and destruction of life by scientific inventions that could possibly 
have been imagined by the most pessimistic and most extreme 
economists of 150 years ago, at the time of Adam Smith, the 
optimist. 

Why this culminating tragedy of unemployment and war ? I have 
watched economic action as a participant and investigator for 
sixty years, fully one-third of the history of the capitalistic system 
since Adam Smith. I pick out three economic features which seem 
to me to have been strategic and decisive. They are the credit sys¬ 
tem, which is the debt system; the agricultural system, which is 
the food system and which still remains a primitive system as it 
was before corporations and labor unions took possession; and the 
capital-labor system, which is the field of revolutions in the form 
of strikes and lockouts since the beginning of the nineteenth cen¬ 
tury. On the continent of Europe, the culmination has been the 
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military suppression of self-governing corporations, labor unions, 
and political parties, under the banner of “bread and work” in 
their armament to conquer the so-called “plutocratic democracies.” 

The science of political economy which began in England as the 
wealth of nations, with the purpose of liberating the inventive 
genius of individuals from the restraints of feudalism, mercan¬ 
tilism, and militarism, has become, by the very triumph of that 
inventive genius, an investigation of how to prevent the former 
military restraints from suppressing again the freedom of in¬ 
dividuals. 



Chapter xvii 


CONCLUDING REMARKS 


The main criticism to be directed against the economists and 
technicians is their mechanistic imitation of the physical sciences 
after the examples set by Newton and Darwin, in attributing all 
progressive evolution to inventions in the strictly mechanical 
forces of nature, whereas not one of such forces can be cited by 
any person having acquaintance with the ethical principles of 
mediation, conciliation, or religion that for 6,000 years have more 
or less brought together opposing self-interests of mankind in the 
attempted practical measures of harmony and cooperation. How¬ 
ever astonishing these mechanical discoveries, their avoidance of 
ethical principles has been leading to the final misuse of science 
for the ruthless destruction of mankind, where their triumph 
should have been the saving of mankind. 

The foregoing (Parts I to IV) is an attempted critical abstract 
of the development of the mechanistic science of political economy 
during the past forty to fifty years. The practical change noted is 
from a physical exchange of commodities to the negotiational 
transactions of a credit economy. The rationing transactions, in¬ 
stead of apportioning shares of physical objects, become legislative 
enactments by political and economic governments, laying down 
rules for subordinate bargaining and managerial transactions. A 
large corporation, for example, buying physical goods or making 
wage bargains, is in fact an extension in two directions of the 
former transactions, the difference being that the former bargain¬ 
ing transactions become a distinct inequality of bargaining power 
between a corporation and an individual instead of the tradi¬ 
tional equality pictured by the early economists and lawyers if 
freed from governmental or feudal power. But now these corpora- 
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tions themselves lay down governmental rules—^the rationing 
transactions—to be obeyed by their own employees, agents, and 
foremen in their wage bargaining and price bargaining with out* 
side subordinate individuak or merchants, through the instru¬ 
mentality of another capitalist class—the banking corporations, 
centralized under a national administration. 

When, however, these wage earners and small producers finally 
reach a point, by the aid of government and the courts—only 
within the past few years, especially after the utter breakdown 
of the big capitalist system in 1929—^when they can also organize 
collective unions or political parties, then the old bargaining 
exchanges as supreme in economics become obsolete. Now there 
are three collective organizations, in two alignments—the corpo¬ 
rations and unions on one side, and the farmers and administra¬ 
tive political commissions on the other. These are powerful enough 
to negotiate the bargaining end or general working rules of the 
rationing transactions. The whole nation burst forth, during the 
past thirty years of the twentieth century with the three types of 
apportioning transactions, namely, the rationing by labor unions, 
corporations, and nationalized bankers leaving the unorganized 
classes helpless. All are alike in that they get their franchises from 
government and courts where formerly only the political govern¬ 
ment, that is, the military government was strong enough as a 
sovereign to control the entire field of rationing, instead of divid¬ 
ing up the rationing process among banking corporations, manu¬ 
facturing and other corporations, and labor unions. 

The fallacy in economic and legal reasoning is that the old 
formula of individual exchanges of physical commodities con¬ 
tinues to be used, where now it is more fitting to recognize joint 
political and economic governments, each with coercive powers 
over the subordinate bargaining and managerial transactions. The 
traditional reasoning, in law and economics, of free individuals 
trafficking with their neighbors, nevertheless, continues even when 
the individuals have become subordinates or participants in gov¬ 
ernments, with legislative, executive, and judicial departments. 

This traditional reasoning is side-stepped, without clear under¬ 
standing, by the resort to administrative commissions or boards, 
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as branches of government, such that the extension of commis¬ 
sions to all fields of economics could easily become a large step 
toward complete fascism, socialism, or communism, instead of re¬ 
taining the primitive capitalistic system of private property and 
private initiative. 

The economic fallacies are twofold—failure to distinguish 
monopolies from other forms of collective action, and failure to 
distinguish the margin of profits from other forms of income, such 
as interest, rent, and wages. These latter categories are all in¬ 
comes, but they differ immensely in their effects on an adminis¬ 
trative national economy. 

Rationing transactions are monopolistic, but they are not mo¬ 
nopolies, like patents. Their clear distinction requires a corporate 
organization into legislative, executive, and judicial departments 
of an organized establishment. There is the board of directors 
setting up its legislative budget for the future; the executive 
department with its managerial transactions and its bargaining 
transactions; the judicial department with its treaty-making de¬ 
partments for disputes between participants or classes of disputes, 
finally known as conciliation, mediation, or arbitration, thus per¬ 
forming much the same functions as the judicial department of 
political government. This is the ethical culmination of economics. 

A board of directors, like a legislature, apportions its appro- 
propriations to different departments or purposes, the amounts to 
be paid as wages and salaries, the purchase of materials, the con¬ 
struction of extensions and improvements, and dealings with 
bondholders and stockholders and these decisions to be obeyed by 
its subordinate officials. This is not a fanciful analogy—it is the 
actual government of nations, corporations, and company towns. 

The task is too huge for a legislature in a political government 
or a board of directors in an industrial government, and the 
latter finally falls into the hands of the political “machine.” The 
“management,” by the legalized proxy or similar system, actually 
elects and dominates the board of directors, so that, with the 
growth in size, the corporations begin to speak of “the manage¬ 
ment” and not of the board of directors. They thus indicate how 
quietly they have slipped into dictatorships instead of repre- 
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sentative legislatures. The legislative department remains a shell 
of camouflage, covering the real economic power of “manage¬ 
ment.” And management controls, by the power of employment 
and unemployment, all the subordinates who execute its will. 
These are the different departments, so called, meaning the dicta¬ 
torial managerial departments. 

Consequently, when reformers of the fifty years since 1890 
have become sufficiently alarmed at these natural results to 
beware of economic dictatorships, they have experimented with 
different attempts to restore the democratic powers of the 
primitive individualistic ownership, especially the following at¬ 
tempts: first, “smashing the trusts” by dissolution, which turns 
out to be impossible; second, public regulation, which is usually 
captured by the corporations; third, public competition, like the 
T. V. A.; fourth, public monopolistic ownership; fifth, counter¬ 
organization by unions and cooperatives; and lastly, subordina¬ 
tion in totalitarian governments by military dictatorships. A sev¬ 
enth attempt, postponed by the world military revolution, is the 
attempt to use existing departments of government to trim off 
the most destructive edges of these dictatorships, especially their 
use of holding companies and monopolistic patent rights. If we 
follow the same path as other countries, these attempts are 
largely utopian, and will turn into military dictatorships, like 
those of Asia, South America, and Europe, and for the similar 
reason, inability and lack of intelligence to organize universal 
suffrage except by crude physical force. 

These observations are not intended to excite discouragement, 
however true they are to the facts and the probabilities. They 
are intended toward reorganizing the ethical or democratic forces 
along the new lines to be discovered by investigation of the actual 
facts, instead of the former or prevailing legal injunctions against 
organizations which may have been practicable when there was 
yet a remaining western frontier for escape, if the operations did 
not succeed. 

It is not in opposition to any of these attempts to restore the 
primitive democracy that these remarks are made. It is only to 
emphasize the seriousness of the existing economic and political 
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issues, and to point out the futility of entering upon their solu¬ 
tion in the jovial movie-picture attitude that, like dramatic 
poetry, blinds the people to the economic changes until too late. 
More promising is a complete change in attitude toward the cor¬ 
porations, cartels, and unions which are now becoming economic 
governments, with the closing of economic frontiers. 

The most serious blindness is the illusion that it is possible 
to return to any of the individualistic devices of our founding 
fathers which they had simply borrowed from individualistic 
English and French philosophers of the eighteenth century. Some¬ 
thing more far reaching and fundamental is needed. The former 
attitude was primitive, derived from the criminal law. The future 
attitude needs to be cooperative, derived from principles of pre¬ 
vention instead of punishment. 

The contest between technological Utopians and institutional 
organizations, following the wars for individual liberty and prop¬ 
erty of the American and French Revolutions, a century ago, 
became the underlying ideas of fraternity and association which 
came uppermost for the theorists and philosophers and reached 
the peak in the decades of the 1830’s and 1840’s. The exp)onents of 
associationism were numerous, extending from Saint Simon, 
Fourier, Brisbane, and the Christian socialists, to the communists, 
Marx and Engels. 

These associationists were all utopian, because, while they set 
up ideals of mechanically increasing efficiency that were proper 
enough, they did not work out any practical institutional details, 
by which, under the then existing circumstances, the ideals could 
permanently be worked in a form of continuous succession by 
entering upon contracts that could be enforced by the courts. 
Finally, it was only the American economist, Henry C. Carey, 
contemporary with the associationists, who then seized upon the 
workable practice of associations, the joint stock associations 
with bonds and limited stock liability. The East India Company 
had demonstrated the workability of such private corporations 
by conquering India for the British Empire, in competition with 
similar private corporations under government franchises of the 
Portuguese, Spanish, Italian, and French nations. Carey would 
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and did propose to bring these into the United States, under state 
charters, but strengthened by a federal protective tariff against 
England, in order enormously to increase the wealth of the 
American nation far beyond what even the British economists 
could conceive for the pioneer England in the midst of a world 
of agricultural nations. His proposition fitted the incoming of 
the American railway system with its investments of huge fixed 
capital for railway tracks, steam engines, and trains of cars never 
before conceived as possible by the hand workers of the mercan¬ 
tile economists and petty partnerships with their unlimited lia¬ 
bility of partners in individual enterprises. Eventually forty-eight 
states competed with each other in offering liberal unregulated 
franchises of economic joint stock governments to these hitherto 
unknown corporations of limited liability, which soon demon¬ 
strated their sovereignty by controlling the state and federal 
legislatures and by robbing the confiding farmers and local spec¬ 
ulators who purchased these stocks issued with a maneuvered 
limited liability. An era of corruption, legislative exposure, and 
popular attack followed, culminating in the federal attempt at 
governmental regulation under the new Interstate Commerce 
Commission of 1886, which, under the hostile decisions of the 
courts, did not become even partly effective until the beginning 
of the twentieth century. This was followed in the twentieth 
century by the Federal Trade Commission and the Securities and 
Exchange Commission, among others. 

Meanwhile came the new holding companies of the twentieth 
century, which united, merged, and combined, contrary to the 
childlike antitrust laws of 1890, the manufacturing and mercan¬ 
tile corporations, as well as the railway and public utility corpo¬ 
rations of the nineteenth century. These corporations and pyra¬ 
mided corporations of limited liability were the realistic and 
workable associations of capital bound to survive and dominate 
in face of the visionary and utopian associations of labor and 
capital experimented upon by the idealists of the third and fourth 
decades of the nineteenth century. The Supreme Court legalized 
them in 1920. The big difference between ^e two was the unity 
of ownership and the limited liability of the owners in the joint 
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stock corporations, treated as such by the courts, in place of the 
friendly cooperation and unlimited liability of the owners in the 
utopian associations. The joint stock corporations survived, mul¬ 
tiplied, grew, and pyramided while the cooperatives fell apart 
by bankruptcy after futile trials, again and again. In European 
countries, with an oppressed peasantry of propertyless wage 
earners, both the Utopians and the trade unions worked together 
until the incoming of the huge military dictatorships of the 
twentieth century forcibly suppressed both the cooperatives and 
the trade unions. 

At the beginning of the twentieth century, especially in Amer¬ 
ica, the former associational utopias of the nineteenth century 
gave way to the technological utopias of the present century. The 
wonderful technological engineering of electricity, gas, and chem¬ 
istry, by creating a new technology far beyond the hand workers 
of the associationists in the nineteenth century, seemed actually 
to bring in the very utopias of increasing productivity which the 
associationists had predicted by their fourierisms and socialisms 
of voluntary cooperation in place of individualistic competition. 
It is amazing what these technologists have predicted and are 
predicting for a future when this world war is happily termi¬ 
nated with the assumed victory of the “democracies.” 

These utopias remind the skeptical investigator of what was 
proposed in the early nineteenth century, or in the Greek mythol¬ 
ogy of Hercules or the Roman Romulus and Remus rescued by 
the she-wolf. They lack the two practical essentials of providing 
the finances and organization, even of organizing the military 
forces that actually could have been found in the history of 
Genghis Khan or his modern imitators, or even in the Amer¬ 
ican pioneers who wiped out the Six Nations and the Sioux 
Indians. 

The transition from the ideal economics of individual equality 
to the twentieth century differential economics is a transition 
from laissez-faire economics to control economics. The same eco¬ 
nomic factors are present, but the economic analysis does not 
permit the former indifference to the results and the variety of 
instruments of control. Instead of the classical division of labor 
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between equal individuals, we have administrative specification 
of controls with regard to results. 

The methods of investigation have been changing and expand¬ 
ing, along with this enlargement of the field of economics. The 
methods, now, are predominantly a comparison of alternatives, 
and the measurements are the statistics of probability and fre¬ 
quency, instead of the former theories of equal individuals ani¬ 
mated all alike by a simplified self-interest. 

In this book we outline the centuries of legal and economic 
foimdations of our capitalistic system and these future problems. 
The system has amply demonstrated, in America, its capacity 
to make huge increases of wealth per capita, but has strangely 
collapsed at periods, far more disastrously than more backward 
nations. It is the problem of the sciences of politics and economics 
not to create an imaginary utopia, but to reconstruct by investi¬ 
gation and experiment a reasonably successful world of fairly 
equal opportunities for everybody, beginning with the United 
States. 



Appendices 




Appendix i 

ECONOMIC GOVERNMENT BY CORPORATE 
MANAGEMENT * 


A Research Proposal Based upon a Comparison 
of The Modern Corporation and Private Property 
with Legal Foundations of Capitalism by the Author 


Some of the central problems for economic investigation in 
the coming decades can be set in clear relief by an anal3^is 
and appraisal of The Modern Corporation and Private Property, 
by Berle and Means. I was invited to appraise this work ^ and 
to link it up with my Legal Foundations of Capitalism and to 
place myself in a suggested positions as follows: was trying to 
do thus and so in my work, and as I see it Berle and Means 
were orienting problems and developing methods in such and 
such ways. The two seem to me to be related, and as I look 
at them in the perspective of the evolving problem, it seems to 
me that this shows itself to be better workmanship, or that 
seems to present certain weaknesses or limitations.” My instruc¬ 
tions go on regarding details: ‘The more intimate and searching 
you make your remarks, the better we shall be pleased.” 

The book by Berle and Means is the outcome of a joint in¬ 
vestigation made by a lawyer and an economist. My Legal 
Foundations, published in 1924, was the outcome of collabora¬ 
tion with lawyers and committees of a state legislature, begin¬ 
ning seventeen years earlier in drafting an administrative public 
utility law for the state of Wisconsin; afterwards in drafting an 
industrial commission law and serving for two years in its 

♦ Written in 1938 for the Social Science Research Council, and reprinted here 
by permission. 

^ A. A. Berle and G. C. Means, Modern Corporation and Private Property, 
New York, The Macmillan Co., 1932. Copyright, 1932, by The Macmillan 
Company. Numbers in parentheses refer to pages in the Berle and Means book. 

1 297 1 



298 ] Appendices 

administration with a lawyer, chairman of the commission; mean¬ 
while drafting a state market commission law; and finally in 
drafting an unemployment-prevention law in 1921, substantially 
enacted ten years later. 

Hence my experience in collaboration with lawyers covered 
the subjects of labor, public utilities, and market prices of com¬ 
modities. I had no experience of similar collaboration in drafting 
legislation or administering laws in the field of corporate stocks 
and bonds or their marketing on the stock exchanges. I can see 
how this book by Berle and Means must have laid the founda¬ 
tions for the culminating and most important of these adminis¬ 
trative bodies, the Securities and Exchange Commission, created 
by Congress some two or three years after the first publication 
of their book. The investigations which they made are evidently 
carried forward by this administrative commission, and I can 
thus see, what was true in my case, the outcome of joint legal 
and economic investigations in a peculiar fourth branch of Amer¬ 
ican state and national governments. I have distinguished it as 
neither the traditional legislative, executive, nor judicial branch 
of government, but an investigational branch called forth by the 
stalemate of the three branches in dealing with the new economic 
issues of organized and maneuvered collective action in control 
of individual action. 

Nowadays I see vividly what I only envisaged dimly fifteen 
years ago, that the preservation of so-called “American democ¬ 
racy” from the extremes which occur in other parts of the world 
will turn mainly upon the success or failure of these administra¬ 
tive investigational bodies. If the SEC breaks down through 
incompetency or lack of appropriations, then this work of Berle 
and Means will remain a studious academic venture which fur¬ 
nished arguments for revolutionary extremes. I can already see 
that their work is used elsewhere to confirm the conclusions of 
Marx and Lenin as to the “self-destruction” of capitalism, and 
equally to confirm the conclusions of Pareto and Mussolini as to 
the incapacity of legislative governments elected by universal suf¬ 
frage to protect the savings of the millions of middle-class in- 
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vestors upon whose thrift the capitalistic system since the time 
of Adam Smith has been known to be founded. 

This is a line of investigation which I would propose, in con¬ 
formity with my instructions to suggest what the Social Science 
Research Council could do by “considering the working tech¬ 
niques which have been employed” by social scientists, and 
thereby to “improve the quality of future product and promote 
a somewhat systematically developing succession of contributions 
to be called ‘knowledge’ and susceptible of being ‘built brick by 
brick into a structure of social science.’ ” 

I suggest promoting investigations of this fourth branch of 
American government as to its competency in filling the gaps 
of our constitutional system. I suggest that these investigations 
should focus on their competency as investigational bodies 
toward assisting the legislative, executive, and judicial branches 
of government in dealing with the collective conflicts on economic 
issues that press upon those departments for solution. 

These commissions, as I see the matter, have sprung into 
existence to meet the most urgent of collective conflicts brought 
about by new economic conditions and organized pressure, which 
the classic theories of government and economics could contem¬ 
plate only with horror. All of these conflicts are separate aspects 
of the central problem dealt with by Berle and Means—the 
emergence of corporations out of individual enterprises and their 
domination over American life. 

Berle and Means give the clue to this central problem in their 
detailed account of the emergence of “management” or “control” 
in its dealings with millions of unorganized investors. They dis¬ 
tinguish between that “entity” the corporation, an artificial per¬ 
son created by legal theory, and the millions of stockholders and 
bondholders who are marshaled by the controlling management 
towards collective action in perpetuating the existence and su¬ 
premacy of the entity. It is a special case of what I call “maneu¬ 
vered collective action,” somewhere between organized collective 
action and the unorganized collective action of custom. This 
manuevered collective action is to be found elsewhere also, in 
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politics, in labor movements, and in farmer movements. The SEC 
is created and administered to deal with this conflict between 
controlled management and the unorganized investing ‘‘public,” 
estimated by Berle and Means at somewhere between 4,000,000 
and 7,000,000 persons (pp. 60, 374). 

Other conflicts arising from this same concentration of control 
are dealt with by other state or federal commissions. The conflict 
between “big” and “little” taxpayers has brought administrative 
tax commissions into existence. The conflict between corpora¬ 
tions and labor unions has called for industrial commissions and 
boards of mediation. The conflict between corporate public utili¬ 
ties and the shippers, users, or consumers is entrusted to “public 
service commissions” and to interstate commerce and communi¬ 
cation commissions. The conflict between “big” and “little” com¬ 
petitors has its state market commissions and its federal trade 
commission. All of them deal with organized, unorganized, and 
maneuvered pressure groups, a mass conflict not contemplated 
by the older economic or legal science except as something 
obnoxious which had to be opposed. 

The difficulty with these commissions is in the misunder¬ 
standing as to whether their functions are legislative, executive, 
or judicial, or all three combined, whereas their function is pri¬ 
marily investigational in the newly emerged varieties of collec¬ 
tive conflict. If they are legislative, then the regular legislative 
bodies, through control of appointments and appropriations, seize 
upon them as legislative agents in opposition to the executive or 
the judiciary. If they are executive, then the executive branch 
of government seeks to control them by appointments and re¬ 
movals. If they are judicial, then the judiciary, whose historical 
function is that of investigating and deciding disputes between 
individuals, when now called upon to decide disputes between col¬ 
lections of individuals, sets these commissions aside as not con¬ 
forming to their historic due process of law, and proceeds to 
settle the matter by a trial in court. A court trial, with its weapon 
of injunctions, is not fitted to settle these conflicts between collec¬ 
tive organizations and pressure groups. That is primarily a 
legislative problem. But if the function of these administrative 
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commissions is primarily investigational of just that type of con¬ 
flict, then they should be so organized with competent investi¬ 
gators and a procedure of investigation and decision fitted to 
the issue. 

Such a method of organization of administrative commissions 
is already indicated by our courts, and I endeavored to conform 
to those indications in cooperation with the lawyers in drafting 
the public utility and industrial commission laws of Wisconsin. 
A legislative act may be made to take effect at some future date, 
upon the future findings of fact directed by the legislature to be 
investigated and found by the commission. Consequently, in 
drafting these commission laws the legislature provided that the 
commission should “investigate, ascertain, and determine” what 
were the “reasonable” regulations or “orders” required to carry 
out the legislative intent. “Reasonable” was the word derived 
from the judiciary, and is peculiar to collective action. When 
such determination should be made and published, then the 
legislation would go into effect. There are many details, which 
themselves should be investigated. I only mention the important 
position already recognized, in the American constitutional sys¬ 
tem, of organized investigation as a fourth branch of our consti¬ 
tutional development. 

The commissions are not delegations of legislative power if 
they are investigational. They are not judicial bodies, since they 
must go to the independent judiciary to prosecute violations of 
their orders. They are not executive organs because they must 
call upon the executive for the policemen to enforce their orders. 
They are the investigative bodies, created to aid the original 
three branches of government in their dealings with different 
angles of the emerging group conflicts, and to issue their own 
orders in conformity with the final determination made by the 
other branches, especially the judiciary under the American 
system. 

Thus two lines of joint investigation for the social sciences 
are suggested. Each of them relates to the delegation of legisla¬ 
tive power; one is the delegation of legislative power to private 
corporations, the other the delegation of legislative power to 
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administrative commissions. In the first line of investigation the 
outlines are sketched by Berle and Means. It would be a series 
of investigations of particular private corporations, which they 
designate “quasi-public” corporations, meaning thereby corpora¬ 
tions that appeal to the public in general for investments. But 
there should also be included banking and finance corporations 
and partnerships, such as the J. P. Morgan partnership men¬ 
tioned by them. It is these financial organizations, as shown by 
the investigations of Berle and Means, through which the “con¬ 
trol management” of their 200 “nonfinancial” corporations is 
effected. 

Each of these corporations or partnerships, financial and 
nonfinancial, operates as a delegation of legislative power under 
the state laws of incorporation or partnership. This is the main 
significance of the problem selected for investigation by Berle 
and Means. Their statement of the problem in their closing para¬ 
graph repeats substantially what they had said five years before 
about the rise of the modern corporation on equal terms with 
the state in the use of economic power.^ 

The “modern state,” or “political power,” there referred to, 
is increasingly focused upon the delegation of power to adminis¬ 
trative commissions whose members are officials of government, 
while the “new economic state,” or “economic power,” is the cor¬ 
responding delegation of power to private corporations whose 
officials are the boards of directors. 

Thus an appraisal of the work of Berle and Means turns upon 
the purpose of their investigation and upon the materials avail¬ 
able or discoverable in view of that purpose. They have in fact 
two purposes which dominate their work, an ultimate purpose 
and a provisional purpose. The ultimate purpose is that just now 
quoted, which they set forth as what they call “speculations” or 
“observations,” but which, they say, “must be set aside from the 
data” contained in the body of their work. I have above sug¬ 
gested how this ultimate purpose might be made specific by focus¬ 
ing investigations upon administrative commissions as the point 
* See Chapter IV, p. 58. 
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of contact where their ‘‘economic power versus political power” 
occurs. 

Their provisional purpose is a showing of the way in which 
American corporations have been approaching a position, not 
contemplated in traditional economic science, where a super¬ 
management is separated out from investors and stockholders 
with the specialized function of controlling industry and govern¬ 
ment for the purpose of obtaining and distributing the largest 
practicable net profit for the concern as a whole. The materials 
selected for this purpose are the grants of power delegated by 
American state legislatures, and also the decisions of federal and 
state courts interpreting the grants. These materials lead to a 
comparative statistical showing of the extent to which the man¬ 
agements of their 200 corporations have made use of these grants 
of power, stimulated by the profit motive, in their efforts to 
control American industry. 

These two purposes, or “objectives,” must be understood, else 
criticism of their work will miss the point. They are not en¬ 
deavoring to show that in all industries there is an equal tendency 
toward concentration of economic power as against the public 
in general. And they are not endeavoring to show a tendency 
toward monopoly. Hence, they do not distinguish between public 
utilities, such as railways and electric companies, and the manu¬ 
facturing and merchandising corporations, such as chemical com¬ 
panies and chain store companies. They are endeavoring to show 
that, as corporations increasingly appeal to thousands of inves¬ 
tors, where formerly, on a small scale, they appealed to only a 
few wealthy capitalists or a few interested neighbors, there has 
emerged a new function of management, or supermanagement, 
separate from the stockholders who were supposed to be the 
active “entrepreneurs” of economic theory assuming the risks of 
business, but who now are becoming mere passive participants, 
like wage earners, for example, depending upon this superman¬ 
agement for their opportunities of investment, as the wage earners 
depend upon them for opportunities of employment. It is a fur¬ 
ther evolution of Adam Smithes “division of labor,” where not 



304 ] Appendices 

only the “entrepreneur,” seeking profits, came afterwards to be 
distinguished from the investor, the landlord, and the wage 
earner seeking interest, rent, and wages, but comes now to be 
separated further as “management,” organizing industry for pure 
profit, distinguished from stockholders seeking “dividends.” 

The bondholders, also, traditionally assumed to be the “pure 
investors” seeking interest without assuming the risks that con¬ 
stituted the justification of profits, now become, at the hands 
of Berle and Means, affiliated to the stockholders in a hierarchy 
of risk-taking investors arranged according to degrees of risk 
from the least risky to the most risky investments. High-grade 
bonds are the least risky; then low-grade bonds, each of which 
may be reduced in value by receiverships and reorganizations; 
then preferred stocks, cumulative dividends, debentures, stock- 
purchase warrants, par and nonpar stock, senior and junior securi¬ 
ties, voting and nonvoting stock, down to the most risky of 
common stocks (278 ff.). 

The “management” however, does not take these risks. The 
risks are apportioned to the hierarchy of risk-taking investors. 
This hierarchy of passive risk-taking investments is classified by 
Berle and Means according to two kinds of security and in¬ 
security of investments, legal security and economic security. 
The degrees of legal security and insecurity are in the legal 
rights and legal machinery for enforcing these rights. Their dis¬ 
cussion of the weakening of these rights constitutes their con¬ 
tribution to the changed meanings of private property brought 
about by the rise of the modern corporation (pp. 1-287). The 
degrees of economic security and insecurity are determined upon 
the stock exchanges and other securities markets, where this 
hierarchy of legal rights is convertible into cash—the “liquidity” 
of the financiers (pp. 289-331). 

It is the combination of these different degrees of legal and 
economic secmity that constitutes the joint problem of the 
legal and economic investigator, which they summarize as “Re¬ 
orientation of Enterprise” and the “Effects of the Corporate 
System on Fundamental Economic Concepts” (pp. 331-357). 
This is what I name the “provisional purpose” of the authors, 
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whereas their ^‘ultimate purpose” is not fully disclosed until the 
last two paragraphs of the book (pp. 356, 357), and then only 
in suggestions as to what might further be investigated as a 
topic in “economic power versus political power, each strong 
in its own field.” Their work and workmanship must be judged 
not by this ultimate purpose, but by the way in which they direct 
their investigation toward the intermediate purpose of the 
changed meanings of private property brought about by new 
legal adjustments to new economic conditions. 

My own idea of the fundamental significance of their studies 
is in the closing of the frontier, within the past fifty years, 
through private ownership, whereby neither labor, enterprise, 
nor investment can “move west” but must “move up” within 
the corporate structure. Out of this upward movement there 
emerges “management” as the topmost “control” over other par¬ 
ticipants, and the stock market is the controlling market. 

Under these legal and economic circumstances the provisional 
or immediate purpose of the authors reaches its conclusion in 
their own statement relative to stockholders and bondholders as 
follows : 


The stockholder, “conceived originally as a quasi-partner, manager 
and entrepreneur, with definite rights in and to the property used in 
the enterprise and to the profits of that enterprise as they accrued, has 
now reached an entirely different status. He has, it is true, a series of 
legal rights, but they are weakened in varying degree by the text of 
the contract to which the stockholder is bound. ... He becomes 
simply a supplier of capital on terms less definite than those cus¬ 
tomarily given or demanded by bondholders . . . Though the law 
still maintains the conception of a sharp dividing line recognizing 
the bondholder as a lender of capital and the stockholder as a quasi¬ 
partner in the enterprise, economically the positions of the two have 
drawn together. Consequently, security-holders may be regarded as 
a hierarchy of individuals, all of whom have supplied capital to the 
enterprise, and all of whom expect a return from it ... In practice, 
the bondholder, for all his legal rights, has not a legal machinery 
enabling him in fact to collect his interest or his principal” (pp. 
*78, 279). 
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It is, as the authors show, on account of the lack of this 
‘ 4 egal machinery” that the stock market becomes the economic 
‘‘machinery” to which both stockholders and bondholders must 
resort in order to “collect,” by the sale of their stocks and 
bonds, the capitalized market values, not only of interest and 
principal, but also the discounted present values of expected 
profits. 

From the standpoint of economic analysis this situation en¬ 
ables the economist to distinguish what I had named “pure 
profit” and “profit yield.” ^ The aim of “management” is to 
obtain “pure profit,” which I had named the “profit margin,” on 
the enterprise as a whole, but the aim of stockholders is to 
obtain a “profit yield” on the market value of their stocks. 
Economists, almost universally, direct their attention to “profit 
yield,” on the traditional analogy of the comparative earning 
power of their “capital,” when invested in various enterprises. 
This reasoning, while valid enough for the investor or stock¬ 
holder, when comparing the “yields” from different investments, 
goes in a circle when carried over to a given enterprise as a 
whole, which is the concern of “management.” If the “profit 
rate” declared by management to stockholders, is, say 6 per 
cent of the “par value,” that is, nominal value of the stock, then 
if, through speculation or manipulation, the market value of the 
stock goes up to 200, or double the par value, the “profit yield” 
is only 3 per cent. Inversely, if the market value of the stock falls 
to so, then the same “rate” of profit on par value rises to a 
“yield” of 12 per cent on the market value. 

This market valuation is familiar enough. It takes place on 
the stock exchange. But when we come to the operation of an 
enterprise as a whole under the control of management, the 
familiar reasoning does not apply. Here it is the “margin for 
profit,” the pure net profit, determined by the spread between 
gross sales income on the one side and gross operating and over¬ 
head expenses on the other side, that determines whether the 
concern as a whole shall survive or go bankrupt. This “profit 

^ J. R. Commons, Institutional Economics, New York, The Macmillan Co., 
I 934 > PP- 526-589. 
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margin,” with the emergence of large-scale corporate industry, 
becomes, on the average, a surprisingly narrow and sensitive 
margin, and accounts, more than all else, for the emergence of 
“management” as the specialized function described by Berle 
and Means. If I were to carry out the economic analysis for 
which they lay the legal foundations, I would exhaustively in¬ 
vestigate for as many corporations as possible not only the 
“profit yield” for investors, as determined on the stock exchange, 
but also the “profit margin” for the concern as a whole, deter¬ 
mined by gross sales and gross expenses. Here is where operat¬ 
ing management necessarily becomes supermanagement and all 
other participants become necessarily subordinate. 

Taking, therefore, the limited objectives which Berle and 
Means set up for their investigations, their methods and work¬ 
manship must be judged within that new but limited field. The 
working technique of their joint investigations is described by 
Mr. Berle in his preface to the book. He cites Professor William 
Z. Ripley, of Harvard University, as the pioneeer in this area of 
investigation. I observe that he was a pioneer on account of his 
method of interviewing. He represented a minority interest of 
stockholders on an important railway board of directors, placed 
there by one of the “revolts” which Berle and Means describe 
(p. 81 and elsewhere) in order to protect the minority against 
the management. Through his interviews with all parties con¬ 
cerned, Ripley was able to discover the extremely subtle con¬ 
nection between investment, banking, management, boards of 
directors, et aL, which could not have been discovered otherwise 
than by his participation and interviewing. I have known of some 
of his interviews, and they were gems of cross-examination. The 
documents, court decisions, statistics, which furnish the materials 
for Berle and Means could not have been handled and selected, 
or their relative importance appraised, except for the clue traced 
out by Ripley that here was a line of inquiry unknown to pre¬ 
vious economists but known in a very practical way by the law¬ 
yers who advised the management and drafted the legislation 
which fitted the modern emergence of corporate management 
into the American scheme of economic and political government. 
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Consequently I place participation and interviewing as the 
most important “working technique” to be cared for in the 
organization and conduct of investigations of this character. Mr. 
Berle’s acquaintance with legal practice is evident in his han¬ 
dling of the many diverse technicalities by which management 
has achieved its outstanding supremacy. There still remains the 
question, just exactly how it is in any particular corporation 
that such insignificant minority holdings of shares of stock can 
achieve such dominance in the control of management. I see no 
way of discovering it except by being on the “inside” and per¬ 
sistently interviewing all of the wide variety of parties who lead 
and follow. 

My own experience and friendship with James B. Dill, when 
he was drafting the New Jersey holding company law for the 
purpose of incorporating the United States Steel Corporation 
under that law, suggests to me how much I might have learned 
from him if I had only known this clue, afterwards run down 
by Ripley and now by Berle and Means. I was there at the verj* 
beginning of these holding companies and did not know it, like 
a friend of mine in the physical sciences about the same time, 
who was puzzled by the darkening of his photographic plates 
hidden from the light in the drawer at the bottom of his desk 
and did not know that it was the X ray afterwards discovered 
by Roentgen. 

As to the organization of a joint investigation of this character, 
the acknowledgment is made by Berle and Means that it was 
“prepared under the auspices of the Columbia University Council 
of Research in the Social Sciences acting on behalf of the Social 
Science Research Council of America.” Dean Smith of the Colum¬ 
bia Law School made it possible by “his willingness to embark 
that institution on the uncharted field of legal-economic work.” 
Professor Bonbright, of the Columbia University School of Busi¬ 
ness, is given “particular thanks” for his work of revision and 
constant help. Professor Gay, economist of Harvard, “molded 
into concrete form the suggestion that work should be done in 
this field.” Mr. George May, accoimtant, contributed his “wide 
experience” and “shrewd comment.” Thus lawyers, economists, 
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and accountants were joined in a large undertaking, with ade¬ 
quate financial resources, and it would have been impossible to 
carry through such a comprehensive and detailed investigation 
without this extensive collaboration. The book itself is in fact 
only a summary by the authors, with tentative conclusions. Ref¬ 
erences are made to other publications where the two authors, a 
lawyer and an economist, presented the more technical details 
which they worked upon in their joint investigations. The contrast 
with former investigations by individual economists, from Adam 
Smith to Ripley, who did the pioneer work, is vivid indeed. The 
modern great corporations have their purely research laboratories 
where modern physical scientists work together. The federal 
government has made notable beginnings. The social sciences of 
the future must be large-scale university research bureaus, as well 
as training laboratories for beginners, and this present piece of 
work indicates how they may successfully be organized. 

Mr. Berle speaks of the main difficulty in the joint investiga¬ 
tions by lawyers and economists—the difficulty in agreeing upon 
a “common language.” This I have also found to be the main 
difficulty. The practice of law and the study of economics have 
been so widely separated in this country that the lawyer and the 
economist scarcely know what the other is talking about. Both 
are really talking about the same thing, though the lawyer speaks 
of it as “property” and the economist speaks of it as “scarcity.” 
I devoted several years trying to formulate this common lan¬ 
guage of law and economics, leading to my book. Legal Founda¬ 
tions, and endeavored to show that the separation of economics 
from law, since the time of Jeremy Bentham, had been a disas¬ 
trous division of labor in English-speaking countries, not so 
evident in Continental countries where the faculties of law are 
also faculties of economics. Economists have criticized courts on 
the ground that they had no consistent theory of value, and courts 
have excluded economic investigations from their deliberations 
on the ground of irrelevancy to the constitutional and legal issues 
which lawyers alone were trained to adjudicate. 

This matter of a “common language” suggests what I have 
long been advocating: that the elementary course of instruction 
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in departments of economics should begin with corporation 
finance, in order to train future economists for present day in¬ 
vestigations. If some 90 per cent of the output of all American 
industry, excluding agriculture and distribution, is already in 
the hands of corporations, big and little, as appears to be the 
fact, then the training of future economic investigators should 
apparently begin with corporations instead of with primitive 
communism, or the wants and satisfactions of consumers. Corpo¬ 
ration finance evidently brings together the legal student and 
the economic student^ and the accountant also. The subject 
matter is assets and liabilities rather than wealth; its procedure 
is by way of double-entry bookkeeping; its working tools are 
commercial law, constitutional law, and accounting, as well as 
statistics and logic. Corporation finance deals with balance 
sheets, margins for profit, equities, the stock markets, and so on. 
Its materials are corporate balance sheets and income accounts, 
running over into the organization of a plant, its modern tech¬ 
nology, and the field of scientific management. With such a 
course, elementary for both legal and economic students, each 
would be trained in a common language, and it would also be 
the language of accountants, such that they would learn to carry 
on the joint investigations required in modern economics. 

There is no doubt that lawyers and economists speak dif¬ 
ferent languages. One of the reasons is that law schools have 
been mainly vocational schools, and when colleges of commerce 
were separated from departments of economics the purpose was 
that the science of economics should also be made vocational. If the 
two are united on corporation finance, then prior to their voca¬ 
tional training would come the scientific training which should 
deal with general principles and the logic of correct interpre¬ 
tation. 

The issue of a common language runs ever5nvhere through this 
book, and crops out in a double meaning of “assets” and of the 
“dilution of stockholders^ assets” by the management, known 
popularly in some of its phases as “stockwatering.” The par¬ 
ticular occasion of a double language is in the dilution of assets 
by the issue of “stock-purchase warrants” by the management, 
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a dilution which, like other “dilutions,” reached its high point 
of permissibility in the Delaware statute for holding companies. 
That statute “was shocking to most students at the time” (1929), 
but, by the competition of other states, “within a few months 
perpetual warrants became so common as to excite little com¬ 
ment” (p. i8in). 

The debate between the economist and the lawyer turned on 
the date at which the “dilution of assets” occurred. Was it the 
date at which the management issued the stock warrant, or the 
later date when the purchaser of the warrant exercised his option 
to purchase the stock? That is, was it the date of issue of the 
stock warrant or the later date of issue of the stock itself, au¬ 
thorized by the articles of incorporation but not yet issued by 
the management? 

Berle took the position that the dilution did not occur until 
the stock was issued and the owner of the warrant thereby exer¬ 
cised his option to purchase at the issue price. Means asserted 
that the dilution occurred at the time when the warrants were 
issued and not at the later time when the stock was issued at the 
option of the warrant holder. 

The debate turned on the economist’s theory of value con¬ 
trasted with the lawyer’s mechanism of procedure, including legal 
convertibility and divisibility, which the economist would not 
recognize as a concept of economic value. Says Means in a 
footnote: 

If “assets” are to be defined as book value and if a pro-rata share 
amounts to the book value divided by the number of shares outstand¬ 
ing, Professor Berle’s position is unassailable. On the other hand, if 
“pro-rata share in assets” means the stockholder’s share in a property 
which is valuable primarily because it is expected to earn an income 
in the future then the free gift to any other person of a right to share 
in any part of these prospective earnings lessens the original stock¬ 
holder’s share in the property and thus dilutes the assets represented 
by his share of stock. Such a definition would indicate that a stock 
purchase warrant—an option to share in the future earnings of a 
company—tended to dilute the assets represented by a share of stock 
at the time of issue unless an appreciable sum were paid into the 
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corporation treasury as a result of its issue ... If the market values 
fairly represent the share in assets represented respectively by the 
stock and warrants before the latter were exercised, there would be 
no change in the amount of assets represented by each share before 
and after the transaction.^ 

In other words, the economist has in mind market value based 
on future net income, which is the value of “intangible property,” 
but the lawyer, and with him the accountant, has his mind on 
book value. The latter, for the economist, is nominal value, or 
par value. It is set up on the liability side of the corporation’s 
accounts with reference to the stockholders as claimants, and 
must be balanced on the asset side by a more or less nominal 
value, as distinguished from market value, of the corporation 
assets. The economist cannot see in either the lawyer’s legal 
mechanism of transferability of titles of ownership, or in the 
acountant’s balancing of accounts having only nominal or per¬ 
haps arbitrary values at the dictation of the management, a 
truly economic valuation. He must go to the stock exchange for 
his concept of value. 

The issue of par value and market value of stock is of prac¬ 
tical importance, and, indeed, is the greatest difficulty assigned 
to the SEC in breaking up these huge holding companies. For 
upon this issue may turn a court decision as to whether a stock¬ 
holder may obtain an injunction preventing the issue of purchase 
warrants on the ground of confiscation of the value of his stocks, 
or must wait until the management proceeds to issue the addi¬ 
tional shares of stock called for by the owner of the warrant. 
According to Berle, he must wait until the stock issue is imminent, 
but according to Means his remedy is fruitless at that later time 
because, economically, the stock issue itself does not reduce the 
value of his shares of stock. Their value had already been re-- 
duced on the markets by approximately the amount of the value 
which the market had given to the purchase warrants. The dis¬ 
pute will doubtless have to be decided by the courts, and the 

* A. A. Berle, Jr. and G. C. Means, Modern Corporation and Private ProP’- 
erty, New York, The Macmillan Co., 1932, pp. 181-182 n. Copyright, 1932, by 
The Macmillan Company. 
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economists would presumably side with Means, whereas the 
courts might side with Berle, unless they would take another 
angle suggested by Berle. They might decide that the purchase 
warrants were gambling contracts, and rule them out on that 
account, in which case the plaintiff investors would have to shift 
their action against the issue of stock instead of the issue of 
stock warrants. 

On the legal theory of Berle, he notes that the market specu¬ 
lators are puzzled as to why these purchase warrants should 
have a value, or how that value can possibly be calculated, owing 
to the many mathematical variables. But on the economic theory 
of Means there is no mystery about it. The value of the purchase 
warrants is simply a market value abstracted from the market 
value of the original shares, and depends, like the latter, upon 
the expected share of the future earnings not yet known but 
nevertheless capitalized as a present worth. Just how much is the 
destruction of stockholders’ asset values is not known except as 
the market actually appraises the two values. It is the familiar 
problem in economics as to just where is the point at which 
illegitimate gambling passes into legitimate speculation. Accord¬ 
ing to Means, the court should decide that both contracts are 
speculative contracts and not gambling contracts, but they are 
illegitimate speculations based on an abuse of managerial power 
permitted by the loose legislation of the states, but not permis¬ 
sible on the equitable grounds of protecting the original stock¬ 
holder’s reasonable expectations. Perhaps the solution of the dis¬ 
agreement is in the saving clause injected by Means, “unless an 
appreciable sum were paid into the corporation treasury as a 
result of its issue” (that is, the issue of stock-purchase warrants). 

The two kinds of investigation are necessary in the social 
sciences, the “legalistic” and the “valuistic.” Society is an organi¬ 
zation, a mechanism, characteristic of the subject matter of all 
sciences. Its causes are in the past. But the subject matter of the 
social sciences, human beings, also have purposes which look to 
the future, unlike the subject matter of other sciences, and it is 
in the expectations of future consequences that the values, valua¬ 
tions, and reasons are found for present activities, the economists’ 
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theory of “present worth.” Properly speaking, legal science in¬ 
vestigates the rules of conduct laid down by superior authority 
for the future transactions among subordinate individuals. And 
economic science, which started with mechanistic principles in 
imitation of the physical sciences, has become “futuristic” since 
the time when the credit system, based on rules of action for 
future behavior, became a recognized part of the science. In 
their study of corporations Berle and Means are dealing directly 
with working rules of collective action which guide the expecta¬ 
tions of investors and stockholders as to whether they will or 
will not invest and thereby assume the risks of the future. These 
expectations of the future are values and valuations. 

I mention the foregoing instance of stock-purchase warrants 
because there is the only spot where the authors felt called upon 
to debate in public their legal and economic theories. But these 
purchase warrants are only one item in a long list of legal devices 
which have been made permissible, by state legislation and judi¬ 
cial decision, to the controlling management in depriving investors 
of what were, in simpler days, the unquestioned legal rights of 
stockholders to participation in the assets and earninp of the 
corporation. As the authors say, the part played by the purchase 
warrants can be understood only when the warrants are inter¬ 
preted with reference to the other devices. The authors proceed 
with what, I think, is one of the best pieces of historical research 
to be found in economic literature. It deserves to be set alongside 
the conventional economic sketches of the “industrial revolution” 
made understandable first by Karl Marx, and now a part of all 
economic textbooks. It is a chapter in the evolution of “institu¬ 
tional economics” paralleling the customary chapters on the evo¬ 
lution of what is more properly named “engineering economics,” 
or “technological economics.” Indeed, the ingenuity of lawyers, 
as shown by Berle and Means, in the invention of new legal 
devices is not excelled by the ingenuity of physical scientists in 
inventing dynamos and gas engines. 

The account by Berle and Means of the “evolution of the mod¬ 
em corporate structure” begins with the general incorporation 
laws which took the place of special acts of the legislatures grant- 
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ing charters to specifically named incorporators. I had previously 
placed that date as the year 1850 in both the United States and 
Great Britain, gathering my information from the New York 
Tribune of that period in its reports and editorials on bills then 
before the legislature of New York. At that time the arguments in 
favor of the new policy turned mainly on prevention of the lobby¬ 
ing for special charters in the legislature, such that only Demo¬ 
crats could get charters in one legislature and only Whigs could 
get charters in another legislature. The date conformed also to 
the change in the policies of labor unions, in England and America, 
from utopian unionism, in which labor organizations had at¬ 
tempted to displace capitalists as cooperative business managers, 
to modern ^^business unionism,’’ where the laborers accept their 
position of permanent wage earners and content themselves with 
organizations for bargaining with employers for higher wages, 
shorter hours, reduced speed of work, and security of employ¬ 
ment. It also conformed to the period when Henry C. Carey, the 
first independent American economist and a contemporary of Karl 
Marx in Europe, set forth his new arguments for a protective 
tariff in order that American capitalists might organize manufac¬ 
turing corporations freed from the competition of the established 
manufacturers of England. 

I made that date, 1850, the beginning of modern capitalism, 
which has become corporate capitalism confronted by labor 
unionism. But the researches of Berle and Means place the be¬ 
ginning of general incorporation laws at the year 1837, and con¬ 
tinue through to the end of the nineteenth century (pp. 136 ff.). 

In the period of special charters where I had noticed in my 
Legal Foundations the flagrance of corrupt lobbying and the crea¬ 
tion of political ‘‘machines” financed by capitalists seeking cor¬ 
porate franchises, Berle and Means find an offsetting advantage 
in the public debate before the legislature over the details of the 
charter, with special reference to the protection of three groups, 
“the general public, the corporate creditors, and (to a less extent) 
the corporate shareholders.” On this issue the authors say, “there 
seems to have been no thought that shareholding might become 
so common as to make shareholders’ interests a consideration in 
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protection of the public. . . . Shareholders were supposed to be 
capitalists reasonably able to protect themselves” (pp. 130, 131). 

After the enactment of general incorporation laws this public 
debate in the legislature ceased, and the attorne)^ of the incor¬ 
porators drafted privately their articles of incorporation and filed 
them with an administrative official, usually the Secretary of 
State (p. 136). The general incorporation laws were continuously 
being “liberalized,” according as it was found that the older laws 
hindered the granting of desired powers to the management, finally 
reaching the enlarged scope described by Berle and Means. 

While the shareholders, during the period of special charters, 
were less protected than the creditors and the general public, yet 
there were three “typical protections” set up in the special acts 
(pp. 130 ff.). 

1. The enterprise was carefully limited in scope, usually limited to 
one specific purpose which the public and the shareholders could 
readily know about. 

2. The contributions of capital were usually required to be “paid 
up” in cash before business started, as a protection to creditors and 
incidentally to shareholders against “dilution” of their interest by 
issues of stock not fully “paid up.” 

3. While there might be permitted a classification of preferred stock 
intermediate between common stock and bonds, the classification was 
scrutinized by the legislature and supposedly by the state administra¬ 
tive authorities, with the purpose of holding the management rigidly 
to the limitations prescribed by the legislature. 

These were the legislative and administrative precautions dur¬ 
ing the period of special charters. To these were added certain 
precautions set up by the courts and derived from the common 
law as it stood at the time. 

1. While the management was necessarily delegated to the board 
of directors, any fundamental change in the capital structure could be 
made only by a unanimous vote of the shareholders, thus preserving 
to the individual shareholder a protection of his interests. 

2. Shareholders had the sole right to invest new monies in new 
issues of capital stock, known as the “law of pre-emptive rights.” 

3. In general, dividends were permitted to be paid only out of 
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surplus profits and not out of the capital assets of the corporation. 
While this was primarily designed as a protection for creditors, it 
also incidentally protected the future interests of shareholders against 
dilution through frittering away the assets of the corporation. 

With the incoming of general incorporation laws, however, be¬ 
ginning apparently with Connecticut in 1837 (p. 136) and develop¬ 
ing with the increase in numbers of shareholders, these rigid re¬ 
quirements were relaxed, nearly always in the direction of greater 
power for the management and less protection for the individual 
shareholder, though apparently justified in the interest of the 
shareholders. First was the right to vote by proxy, designed for 
the convenience of absent shareholders. But proxies eventually be¬ 
came ‘‘one of the principal instruments, not by which a stock¬ 
holder exercises power over the management of the enterprise, but 
by which his power is separated from him” (p. 139). 

Next is the disappearance of the shareholder's right to remove 
directors at will, and the emergence of the principle that the direc¬ 
tors, while in office, have almost complete discretion in manage¬ 
ment (pp. 139, 140). With this came the permission, first, for a 
majority vote of shareholders to amend the charter, and then the 
avoidance of even such an amendment by provisions inserted by 
draftsmen in the original charter, to which stockholders gave their 
consent in advance (by merely purchasing), permitting the man¬ 
agement “to do substantially anything and everything” in any 
kind of business which could be suggested by “the imagination of 
its organizing attorneys, and by their ability to embrace the world 
within the limits of the English language” (p. 140). Along with 
this came the device of “voting trusts,” authorized by statute, by 
means of which all controlling powers of shareholders “might be 
more or less permanently delegated” (p. 140). Concomitantly 
came the privilege of directors to create certain classes of stock 
without the right of shareholders to vote. Most drastic of all came 
“the grant of power to a majority to authorize the sale or lease of 
the entire property of the corporation without unanimous vote, 
thereby handing over the enterprise to a different management 
altogether beyond the control of the former participants in it. At 
common law any dissenter could prevent this” (p. 141). This 
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situation, the authors remark, was “presently rectified by many 
statutory provisions.” But it is still the basis of holding companies. 

The stockholders’ position was further weakened (pp. 141 ff.) 
by permitting the issue of stock at par value but not fully paid up, 
presumably in cash. Up to the year 1886 (p. 142) it had been 
considered a violation of the equitable rights of stockholders, who 
had paid up, to allow any person to have the benefits of member¬ 
ship who had not contributed the amount of his shares to the com¬ 
pany’s capital. If he had not paid up, he was personally liable to 
the creditors up to the par value of his stock, if the corporation 
was unable to pay its debts. This rule was weakened by provisions 
that stock could be issued for property as well as cash, and that 
a valuation of property made by the board of directors was valid, 
and finally broken down by the advent of nonpar stock after the 
year 1912. 

Other weakenings of the stockholders’ rights are described. 
The pre-emptive right to subscribe to new issues of capital stock 
was diminished. Dividends were permitted to be paid even though 
the corporate capital had been reduced by losses. Corporate man¬ 
agements inserted in their charters a power, by vote of the ma¬ 
jority, to amend the charter in respect to contract rights, prefer¬ 
ences, participations, and voting power. 

It must, however, be remembered as further pointed out below, 
that these weakenings of stockholders’ rights were legally permis¬ 
sible, but not necessarily and economically acted upon to the 
extent thus legally permitted. 

I shall not attempt to enumerate all of the other headings under 
which Berle and Means describe this evolution of corporation 
law in America by permitting the management to become supreme 
through reducing the rights of stockholders. The enumeration 
should be summarized in any elementary textbook in economics. 
It is even more important than the usual subjects in elementary 
textbooks. I call attention to certain efforts—^which I often found 
in my newspaper investigation of the history of labor movements 
—to introduce protection of stockholders by minority representa¬ 
tion and similar devices. These efforts should also be investigated. 
The efforts were futile, because corporations which were created 
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under such laws could not have that unity of central management 
required to meet the competition of those which had centered 
authority in the management. American economic history is full 
of efforts to organize ‘^cooperatives,” especially in the history of 
labor movements and farmers’ movements, on the “democratic” 
principle of “one-man-one-vote,” instead of the “capitalistic” 
principle of “one-share-one-vote.” Nearly always this democratic 
principle made the cooperatives incompetent, bankrupt, or con¬ 
verted them into corporations. Consumers’ cooperatives gave way 
to chain stores. Producers’ cooperatives would not elect and re¬ 
elect competent managers. They would not pay the salaries which 
capitalistic corporations paid. And yet those huge salaries should 
be compared, not with other salaries, but with the responsibilities. 
A salary of $100,000 is only one-tenth of one per cent of an annual 
sales income of one billion dollars, which is a cheap price for a 
good manager. 

Historical investigations in these related fields might show an 
almost inevitable tendency—call it “economic determinism”— 
toward centralized management and “dictatorship,” away from 
“democracy.” The alleged futility of antitrust laws would be a 
chapter in this history. The “cooperatives” succeeded, somehow, 
in Europe but were outright abolished in fascist countries by tak¬ 
ing over the appointment of their “management.” In America they 
simply wither away in competition with private management. Al¬ 
ways there have been waves of agitation in support of these coop¬ 
erative movements. I have had most enthusiastic friends pushing 
these efforts. I should like to see cold-blooded comparative in¬ 
vestigations, adequately financed, of corporations and cooperatives 
in this and other countries. 

A further question arises. Have our authors exaggerated this 
separation of management from ownership and this concentration 
of control in the hands of a few great capitalists ? 

I should perhaps go further than they go. The actual numbers 
of those in control is unimportant, whether 2,000 or 20,000. The 
trend is important. This is the clue which they offer for further 
investigations. I would say that they have shown how America is 
becoming the truly capitalistic nation of the world, while others, 
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like England and France, are weak followers. The United States 
are, in fact, 48 sovereignties competing with each other as to which 
can give the most liberal grants of power to capitalistic manage¬ 
ment, and then this nation is also a national sovereignty protect¬ 
ing, by the courts, these grants of the most liberal states in the 
other less liberal states, and in foreign lands. Other nations may 
become communistic, fascistic, nazistic, or totalitarian, but ours 
becomes more capitalistic. 

I see in this work of Berle and Means the elaboration in detail 
of what the Swiss-Italian economist Pareto meant when he re¬ 
pudiated his earlier magnificent work in mathematical and indi¬ 
vidualistic economics and laid the foundations for fascism by his 
characterization of the democracies of Italy, France, and America 
as “demagogic plutocracy.” The capitalistic s}^tem depends on 
investments. America, with the highest incomes and highest stand¬ 
ards of living in the world, has been the nation where the largest 
amount of savings could easily be set aside for investment instead 
of consumption. These savings increasingly go, as our authors 
show, into the stocks and bonds of corporations, and into the land 
values of real estate. These investments are increasingly tied up 
in family corporations or trusts and in other corporations. 

If these investments are jeopardized by insecurity, then the 
capitalistic system stops for the time being. The security of these 
investments, no matter how lawfully or unlawfully the properties 
may have been acquired, is more important than the efficiency of 
labor or the inventions of scientists and engineers. We may expect, 
as has now happened since 1929, deeper and more prolonged busi¬ 
ness depressions and doubtful recoveries than those of the nine¬ 
teenth century. We have seen a nation aroused to extreme national 
measures of control over these concentrated capitalistic controls 
which had destroyed their savings and their jobs, and then the 
very remedial and relief measures add their insecurity of invest¬ 
ments to that which management had brought upon itself. The 
remedial measures go first in the direction of actually strength¬ 
ening the capitalistic control by a national industrial recovery act 
and then, when this is declared unconstitutional, in the opposite 
direction of “smashing the trusts.” 
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It is the resulting impasse between corporation management 
and political management which makes me go further into the 
ultimate purposes not directly investigated by Berle and Means. 
I base much on scientific investigation, but it may be too late and 
too slow. People must act before scientists can show them how, 
even if the scientists can agree on showing how. If it turns out, as 
the authors indicate, that investors turn to those corporations in 
whose management they have confidence; if the administrative 
commissions fail on account of political incompetence and judi¬ 
cial interference; and if the alternative public ownership on a 
large scale also fails; then what they call “classic corporations’’ 
would tend to absorb the business of other corporations, and the 
mere selective confidence of investors would go further than even 
the authors indicate toward making corporate management the 
dominant economic state. 

I have suggested two lines of historical investigation—the his¬ 
tory of individual corporations, and the history of individual regu¬ 
latory commissions. These lines of investigation have a practical 
bearing. In reading the book I seem to discover why it was that 
I instinctively had been advising my small-monied friends never¬ 
more to put their savings into stocks or bonds of corporations, but 
to put everything into a bank with government-insured deposits, 
or into government bonds, even if they should get no interest on 
their savings. I had seen too many life savings of the teaching 
profession destroyed, along with the investments of good country 
banks in Wisconsin, because they had trusted the word of their 
bankers, or of eminent financiers, or of well-known investment 
advisers. 

Yet these conclusions of mine may have been based upon in¬ 
adequate investigation of the facts, and I am still uncertain 
whether Berle and Means have given a balanced view of the situa¬ 
tion. Their book is, in fact, only an investigation of the extent to 
which corporations can legally go, and not an investigation of the 
extent to which they economically and actually go. They mention 
only two corporations which have not taken advantage of the legal 
delegations of power which they describe. These two corporations, 
the American Telephone and Telegraph Company and the Penn- 
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sylvania Railroad Company, are mentioned as “classic” excep¬ 
tions (p. 204). I should like to see historical investigations of 
these companies and the other classic exceptions, as well as in¬ 
vestigations of those which have gone to the legally permissible 
limit. 

And yet I may have been right in my conclusions. While at 
work on the examination on this book I found a statement by 
the leading investment adviser, Roger Babson, almost wholly 
committing himself to my own apprehension regarding the 
insecurity of investments and to a confirmation of those appre¬ 
hensions by Berle and Means. What Babson says emphasizes the 
need of the two lines of investigation. He says: 

The average small stockholder is too often misled. He puts his 
money into the securities of companies about which he knows little 
or nothing. The information he receives is too often vague, incomplete 
and meaningless. Decisions are concentrated in the hands of an inside 
group of officials, bankers and lawyers . . . One of the major faults 
of the railroads today is absentee ownership. Banker and lawyer 
managements have run many roads into the ash heap. Stupid handling 
of labor problems has raised havoc with the carriers. Few of these 
directors would handle their own money as they have handled their 
stockholders’ funds. The same is true of certain directors of utility, 
motor, movie, food, and other mammoth concerns. We growl about 
graft in public places; but do the net results exceed the huge salaries 
which have been paid in private places? . . . Corporation executives 
have done things that public officials could never get away with and 
vice versa . . . President Roosevelt, on his part, has also unfor¬ 
tunately hurt business and increased unemployment by his relentless, 
intemperate antagonism. 

Babson goes on: 

Small stockholders need a union which would take its place beside 
the managements’ “luncheon club” and Labor Local No. 102 .. . To 
watch over their own interests, therefore, investors need a protective 
organization just as workers need unions and political parties need 
machines.^ 

' From a speech given by Mr. Roger Babson in Florida in 1938 . By per- 
mission of the author. 
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It is exactly these administrative commissions which have been 
created to become Babson^s “protective organizations for investors 
and other small-monied people/^ They are created, however, as 
bodies of investigation and mediation between his “protective or¬ 
ganizations,” his “unions,” and his “political machines” on the 
one hand, and the “management of corporations,” which Babson 
criticizes, and Berle and Means investigate. 

Taking their “nonfinancial” corporations, their estimates show 
that, out of the 300,000 such corporations in the country for the 
year 1929, “200 of these, or less than seven-hundredths of one 
per cent, control nearly half the corporate wealth,” and they con¬ 
trol nearly one-fourth of the entire national wealth (p. 32). This 
corporate and national wealth is necessarily, however, investigated 
by them in terms of “assets” rather than in the ambiguous term 
of “wealth.” As such, our authors assert that “the influence of one 
of these huge companies extends far beyond the assets under its 
direct control.” It extends to prices of commodities (p. 32). The 
smaller companies “sell to or buy from” the larger companies, and 
the influence of the latter on prices “is often greatly increased by 
its mere size, even though it does not begin to approach a monop¬ 
oly.” Consequently they conclude that “much more than half of 
industry is dominated by these great imits,” the other less-than- 
half being in the hands of the remaining 300,000 small companies. 
To this they add that “approximately 2,000 individuals out of a 
population of one hundred and twenty-five million are in a posi¬ 
tion to control and direct half of industry” (p. 33). 

I wonder if they mean 2,000 families out of say twenty- 
five million families, and whether, when prices are included as 
well as assets, they might go further and say that these 2,000 
individuals “control and direct” the whole of American industry. 
The United States Steel Corporation, for example, apparently 
“controls and directs” the prices of rolled steel products for itself 
and for its competitors which, in turn, modify costs and prices 
through to the farmers and every family. Or when the Standard 
Oil Company raises or lowers prices at the filling stations, the 
other companies, big and little, simultaneously must do the same. 
When these and the 200 other companies which they itemize 
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(pp. 95 ff.) are included, then practically everything which the 
American people purchase and sell, including stocks and bonds, is 
“controlled and directed” by these “2,000 individuals.” 

If banking and similar financial corporations are included, and 
if these “2,000 individuals” also control the largest of them, and 
if prices of commodities or services are included in the investiga¬ 
tions as well as in capitalized assets, then this investigation by 
Berle and Means may well be the starting point for their sugges¬ 
tion of a “potential constitutional law for the new economic 
state.” 

These hypothetical conclusions of theirs are based on their pre¬ 
ceding investigations which show statistical estimates of the 
“relative importance” of their 200 “nonfinancial” corporations. 
The banking corporations are not included in their estimates, and 
evidently the picture is incomplete until these financial corpora¬ 
tions and partnerships, which furnish the funds and credits, are 
somehow tied up with the nonbanking corporations dependent 
upon them. 

From these considerations I suggest, as above, that the measure 
of the power of control by the management of the 200 leading 
corporations should be found, not in their “assets” nor in their 
“wealth” but in the “gross-sales-income,” or “sales turnover,” of 
these and other corporations, and upon the “margins for profit” 
derived from those sales. A study of these margins for corporate 
profit may greatly reduce the foregoing inferences of the wide 
influence of “management” upon the whole of American eco¬ 
nomic life. For “management,” however powerful, is itself subject 
to extreme uncertainties of these narrow margins of profit which, 
in turn, depend on national and international conditions. The 
profit margins are usually wider in periods of prosperity and 
narrower, or converted into loss, during periods of depression. 
Consequently the economic power of management over investors 
and the public generally differs greatly at different times. Its func¬ 
tion is to take advantage of a rising tide of prosperity and to 
escape the falling tide of depression. However, this widely change¬ 
able position of management is not a part of the Berle-Means 
investigation. 
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Yet it is upon the expected changeable magnitudes of these 
margins for profit that the values of corporate “assets^’ depend, so 
that “assets’" are secondary, and “gross sales” are primary. This 
principle I developed as a sequel to the discussion of assets and 
profits in my Legal Foundations,^ and I think, as will appear pres¬ 
ently, that it serves both to reconcile certain discrepancies between 
Berle’s legal and Means’ economic points of view, and ties up 
their discussion with the concept of “national income,” meaning 
monetary income, which nowadays takes the place of Adam 
Smith’s “wealth of nations.” Modern economics is primarily con¬ 
cerned with the income of nations, not the wealth of nations. The 
“assets” of corporations and individuals are the “capitalization” 
of their expected shares out of those national incomes into a 
“present worth.” And the national incomes themselves are national 
shares of a world income trickled down through the hierarchy of 
“economic governments” into the shares acquired by individuals. 
The incomes are measured by money which measured assets, not 
wealth. 

This suggestion conforms to a report made some time ago by 
the National Industrial Conference Board to the effect that 90 per 
cent of the physical output of manufacturing industries is in the 
hands of corporations. If to manufactures are added public util¬ 
ities, merchandising, and finance, and if “output” is made to in¬ 
clude “services,” then it possibly is true that 90 per cent of the 
“value output” of all American industry is in the hands of cor¬ 
porations. It is this highly changeable value output of commodities 
and services that constitutes the changeable income of the Ameri¬ 
can people. It is also this value output that is the field of investiga¬ 
tion for the other administrative commissions mentioned above, 
such as public service commissions, industrial commissions, trade 
commissions, and tax commissions. 

I have mentioned above two aspects of investigation suggested 
by this book: first, the subject matter of joint investigations; 
second, the materials, technique, and methods of investigation. 

^ J. R. Commons, Legal Foundations of Capitalism, New York, The Mac¬ 
millan Co., 1924, pp. 28-36; see also J. R. Commons, Institutional Economics, 
New York, The Macmillan Co., 1934, pp. 526 £f. 
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As to the subject matter, two lines of investigation are indi¬ 
cated : a study of particular corporations under powers delegated 
by the state governments, and a parallel investigation of the dele¬ 
gated legislative powers to be found in the administrative commis¬ 
sions of the state and federal governments in the fields of taxa¬ 
tion, public utilities, labor, commodity markets, and security 
markets. The subject matter of the latter is control of the former, 
or, inversely, the subject matter of the former is control of the 
latter. 

First would be investigation of the legislative charters of in¬ 
corporation of the private organizations and of the state and fed¬ 
eral commissions. These grants of power are evidently to be found 
not only in the “written law” of the statutes, but mainly in the 
“unwritten law” of court decisions and in the business customs 
and practices which are changing, yet dominant at the time. This 
feature marks the value of the work by Berle and Means. Each 
angle of investigation is carried through to the decisions of state 
and federal courts, as well as through the business practices pre¬ 
vailing or modified by those decisions. 

The peculiarity of American charters of incorporation is that 
they are granted by state governments, instead of by the national 
government, as in other countries. These state charters, on the 
principle of comity among the states enforced by decisions of the 
federal courts, become, in effect, national charters of incorpora¬ 
tion, although there is no federal incorporation law covering the 
field. Consequently the “management” or the “control” has a 
choice among the states as to which state offers the largest grant 
of control to these 2,000 individuals. Our authors point out a de¬ 
cided “trend” toward the state of Delaware (p. 206 n), which 
within a few years preceding their investigation, had adopted 
what they call the “loosest,” or “most liberal,” of all incorporation 
statutes. By this the authors mean the loosest in protecting in¬ 
vestors against the management, and the most liberal in strength¬ 
ening the management against investors. The lawyers who draft 
the charters under the Delaware statutes and decisions can give 
to the “management” the largest scope of immunities and privi¬ 
leges in their defenses against suits brought by investors. Prior 
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to Delaware's emergence as the fountain of this economic power, 
first was New Jersey, in the years 1898-1910, when the great 
movement of mergers, mainly through holding companies, first 
took place as a refuge from the federal and state antitrust laws. 
Then Maryland seems to have competed with New Jersey for the 
profitable business, but Delaware won out as the most liberal 
and ‘‘loose" of all. 

I wish that in their statistical summaries, Berle and Means 
would have designated the states in which their 200 dominant 
companies were incorporated, and that in any future investigations 
or summaries the state of incorporation should always be attached 
to the name of the company owning or controlling the stock of 
subsidiary companies. I know that in the state of Wisconsin the 
public utility law of 1907, which I then thought was a sensible 
and fair law to both investors and the public, has been nullified 
in some of its provisions by holding companies coming into the 
state with special grants of power from other states. Any investi¬ 
gation of the subject must inquire into the corporate statutes of 
the particular state from which these grants of authority are de¬ 
rived, as well as into the decisions of the federal courts and the 
courts of that state. 

Since it is the state legislatures that grant these articles of in¬ 
corporation, the extent to which the managers of corporations 
exercise their powers throughout the nation is in the hands of the 
federal courts. The Supreme Court of the United States, therefore, 
takes the place of a congressional act of incorporation. To coun¬ 
teract this situation, and to make economic as well as legal investi¬ 
gations, Congress creates federal administrative commissions. 
These commissions make their investigations and issue their 
orders, but there is a final review by the federal courts upon the 
constitutionality of these delegations of power and upon the rea¬ 
sonableness of these administrative investigations, and upon the 
hearings and the orders sought to be enforced through the agency 
of the federal courts. There is grave ambiguity and misunder¬ 
standing in this field, revealing itself in the faulty bill drafting 
of the administrative laws enacted by the Congress, faulty because 
not conforming to the rules laid down by the Supreme Court. The 
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interstate commerce law of 1886 governing railways went through, 
at least, 20 years of unconstitutionality and experimenting before 
it reached a form finally sustained by the Supreme Court. The 
history of this commission throws light on the other commissions. 
When the art of bill-drafting was improved, and the Court sus¬ 
tained the jurisdiction of the Commission, then the decisions by 
the Court turned on the reasonableness of the administrative rules 
and on the procedure of investigation and hearings, instead of on 
the constitutionality of the delegation of power to make rules. 
Similar periods of unconstitutionality are evident in other federal 
administrative laws relative to marketing, agriculture, or labor, 
though the long period seems to have been somewhat shortened 
in the case of the Securities and Exchange Commission. 

It was exactly these questions of constitutionality and reason¬ 
ableness which I was compelled to investigate jointly with the 
lawyers in drafting the public utility law of Wisconsin in 1907, 
and which began to furnish the materials for my Legal Founda¬ 
tions of Capitalism in 1924. Berle and Means have investigated 
the present status of the delegation of legislative authority to 
private corporations, and a similar joint investigation is called for 
in the matter of the present status of delegation of power to com¬ 
missions designed to regulate that other delegation of sovereign 
power to private administration by what our authors call “busi¬ 
ness practice.” 

Besides a history of the Interstate Commerce Commission, an 
investigation of similar administrative bodies in European coun¬ 
tries would give information as to the workable procedure of in¬ 
vestigation and administrative orders. I made such an investigation 
with my students when drafting the industrial commission law of 
Wisconsin in 1911. We had only documents and reports. But joint 
field investigation by lawyers and economists, familiar with Ameri¬ 
can commissions, is needed. At that time it was found that the 
countries offering the best suggestions for American commissions 
were England, Belgium, and France. These investigations of ad¬ 
ministrative commissions would have a practical bearing upon the 
issue of “smashing the trusts” or in regulating them. 

When the matter of constitutionality is finally settled by the 
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Supreme Court, then the Court review is concerned with the pro¬ 
cedure, the rules of investigation and testimony, as practiced by 
these commissions. Here the issue turns on the difference between 
an economic investigation and a legal investigation. The legal in¬ 
vestigation takes place in a trial at court, with rigid rules of 
inclusion and exclusion of evidence and procedural technicalities. 
The economic investigation takes place with a staff of statisticians, 
accountants, and economists not bound by technical rules. A com¬ 
parison of these two methods of investigation is called for. Such 
a comparison has been started by the legal investigator, Thurman 
W. Arnold, of the Yale School of Law, in his book on the Folklore 
of Capitalism^ wherein he contrasts a trial at court with the in¬ 
vestigations by an administrative commission. The need of carry¬ 
ing on such an investigation of contrasted methods of investigation 
is more recently indicated in a protest by the Secretary of Agricul¬ 
ture, in 1938, against the decision of the Supreme Court setting 
aside an order by the Secretary regarding the Kansas City Stock- 
yards, and by the answers made to that protest by the Chief 
Justice and the lawyer on the other side.^ The Courtis decision 
in that case bore directly on the ultimate purpose of Berle and 
Means as to the probable domination of private corporations over 
the political government, for the Secretary makes the issue turn 
on the enlarged opportunity for corporation lawyers to delay and 
obstruct the work of an administrative commission, which in that 
case was a delay of apparently four or five years. The Secretary’s 
protest turned solely on the methods of investigation pursued by 
his department, which he contends were exactly the methods pre¬ 
scribed by the Court. In meeting the issue raised by Berle and 
Means, there is evidently needed a series of joint investigations 
by the social scientists of the contrasted methods of investigation 
followed by economists, by courts, and by administrative bodies. 

Next should be a thorough investigation of methods of selection 
of the boards of directors of the corporations, and of the boards 
of commissioners of the administrative bodies. These officers are 
the policy-making superiors within the limits of the legislative 
delegation of powers. The selection of these policy-making officials 

^ New York Times, May 8, 12, 15, 1938. 
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is the focus point of management control, as it is the focus of ad¬ 
ministrative commissions. Berle and Means reveal that, in course 
of time, through the system of proxies, these directors of corpora¬ 
tions are selected, not by the legalized stockholders but by a 
mysterious “control” over the so-called “management.” The direc¬ 
tors become “dummies.” The similar evolution occurs in adminis¬ 
trative commissions. In a newly organized commission enthusiastic 
individuals undergo material sacrifices of their private business 
in their eagerness to make the thing a success. But they usually 
get tired of the exposure; they go back to their private affairs, and 
figureheads take their places acting under orders that come mys¬ 
teriously from somewhere. There are exceptions to this develop¬ 
ment, and the reasons for these exceptions also require investi¬ 
gation. 

Berle and Means have picked upon the proxy system as the in¬ 
strument through which management selects its own board of 
directors. It is doubtful whether the proxy system is an adequate 
explanation. The stockholders send in their proxies to be voted by 
the management. There are thousands and hundreds of thousands 
of them. The astonishing thing is the small fraction of the shares 
of stock held by even the wealthiest of stockholders as shown by 
our authors—scarcely as much, in some cases, as one per cent of 
the total number of shares. We were brought up on the assumption 
that a wealthy man must own 51 per cent of the shares in order 
to maintain control. Berle and Means mention the famous fight 
of the Rockefellers, owning only 14 per cent of the shares, in their 
successful ousting of a manager, on grounds other than his effi¬ 
ciency in making profits for the stockholders. This was very un¬ 
usual. It went against the almost universal interest of stockholders 
merely to get dividends on their shares of stock. 

The Rockefellers got enough proxies to oust a manager who de¬ 
livered the dividends, and without depressing the values of the 
stocks on the stock exchanges. It is confidence in the “control” 
rather than confidence in the “management” that gets the proxies 
from stockholders. In the case of administrative commissions the 
voters give their proxies to governors, presidents, and senators, 
and they have a hundred conflicting interests other than stocks. 
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bonds, and dividends. Their confidence is not in the commissioners 
personally, but in the political organization—call it “machine” or 
“propaganda”—^which has enlisted their votes by the variety of 
promises that appeal to them. I noticed, recently, in the meeting 
of stockholders of the General Motors Company, that it was the 
argument of Mr. Du Pont, whose family held about 30 per cent 
of the stock, that carried the day in favor of the high salary of the 
chairman of the board. Likewise it is reputed to have been the 
high reputation of the J. P. Morgan Company that made Judge 
Gary the chairman of the board of directors of the United States 
Steel Corporation, although the combined holdings of the 20 
largest stockholders was only 8.8 per cent of all the common 
shares of that corporation, and 1.7 per cent of the preferred shares 
(p. 382). Berle and Means mention the two “classic corporations” 
above referred to, the American Telephone and Telegraph Com¬ 
pany and the Pennsylvania company, two holding companies that 
are “classic” because they have been “scrupulous not to take ad¬ 
vantage of their powers” (p. 204). The authors point, as evidence 
of this confidence in the management, to the nearly half million 
stockholders of the A. T. & T. Co., and yet the 20 largest stock¬ 
holders, taken together, hold only 4.6 per cent of the shares 
(pp. 108, 381). They speak of “a few other classic corporations,” 
not itemized. If there are only “a few” of such corporations, the 
need of historical investigations of particular corporations becomes 
apparent. What were their changing policies towards investors? 
\^o were the individuals or institutions in the “control” that 
dominated the selection of the “management ?” 

The precariousness of the situation is evident when, owing to 
the collapse following 1929, an amazing number of the estimated 
seven million shareholders lost their life’s savings which presum¬ 
ably were gathered in by others at depressed prices. Only in rela¬ 
tively few cases has there been evidence of any malfeasance in 
the management. Yet those few cases, added to the universal 
losses suffered by investors, seem to terrify investors in all other 
corporations and to throw what ought to be investments into the 
hands of speculators. Those who are in the “control” naturally 
complain of their difficulties arising from the attempts of the 
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political organization of the state to prevent similar losses to 
future investors, rather than in the precariousness of the whole 
situation that has transferred the control from investors to their 
own management. The administrative commissions are thus at¬ 
tacked and weakened, not directly but by reducing their appro¬ 
priations and through substituting political figureheads. We may 
expect this fate to fall upon the Securities and Exchange Com¬ 
mission, and thus may expect the prediction of Berle and Means 
as to the future economic government by private corporations to 
be further realized. These apprehensions re-enforce again the 
suggestion for further joint investigations by social scientists of 
both particular corporations and administrative commissions. 

Berle and Means have compiled significant statistics on the 
sources of growth in assets of their 200 corporations (p. 43). The 
net growth during the years 1922-1927 was about $20 billion. 
More than one-half of this increase in assets (55 per cent) was 
acquired by the sale of new issues of securities. About one-fifth 
(18.S per cent) was accomplished by mergers, including holding 
companies. About one-fourth (26.5 per cent) consisted in plowing 
back into the industry corporate savings withheld from stock¬ 
holders. Thus about four-fifths of the growth in assets, during 
these six years of apparent prosperity, was accomplished through 
savings—the voluntary savings derived from other sources and 
the compulsory savings imposed on their own stockholders. The 
significance of carrying forward investigations of the interrela¬ 
tions and duplications of these three sources of assets is apparent. 

Here we reach the focus of the transformation of private prop¬ 
erty, brought about, or in process, by the emergence of corporate 
management. Berle and Means work it out by bringing into the 
picture the part played by a public market, the New York Stock 
Exchange (pp. 289 ff.). On this market the values of the investors’ 
rights of participation in the earnings, or expected earnings, of a 
corporation are appraised. I had come across it, in 1907, in the 
decisions of courts relative to the values of public utility corpora¬ 
tions for rate-fixing purposes, and had traced it back to a decision 
of the Supreme Court in a Minnesota rate case of 1890. The Court, 
at that time, reversed its former holdings in the slaughter house 
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cases (1872), and the case of Munn v. Illinois (1876). The con¬ 
cept which the Court now introduced became known as ‘intangible 
property,’’ distinguished from the two older forms of “corporeal” 
property and “incorporeal” property. Incorporeal property had 
long been recognized as ownership of contractual debts, which, by 
the legal device of negotiability, could be bought and sold like 
metallic money. The ownership of physical things, like land, mate¬ 
rials, slaves, had been the primitive form, known as “corporeal 
property.” This had been the only form of property recognized 
in the constitutional interpretation of the slaughter house and 
Munn cases, though a minority dissented. The court, in the latter 
case, decided that the power to fix rates and prices for the sale 
of services or output was a “privilege” granted by the state legis¬ 
latures and not a property right protected by the federal Constitu¬ 
tion. Consequently the railroad and warehouse owners were ad¬ 
vised to look for their remedy, not in the federal courts, but in 
the legislature and the voters of Illinois. But, in 1890, when the 
legislature of Minnesota, through a railroad commission, reduced 
the rates charged by railroads in that state, the federal court 
took jurisdiction on the ground that the “reasonableness” of the 
rates was a judicial question, and thereupon annulled the rates 
fixed by the Minnesota commission. 

This left the railway corporations in their original position, 
claimed by them, of power to determine their own rates for the 
transportation services rendered by them. 

It was this power to fix prices that came to be known as “in¬ 
tangible property.” This transition to earning power was simple 
enough and logical enough. The corporeal property of tracks and 
locomotives was valueless if the corporations were not permitted 
to charge adequate rates to sustain the values of their stocks and 
bonds representing investments in those physical properties. Their 
titles of ownership were “empty” and must have a “content.” The 
content was earning power. This idea of “intangible property” as 
expected earning power, whose present value is assets, was after¬ 
wards extended to many special cases. It became, in labor cases, 
the “right to do business,” the right of “access to markets.” It was 
extended to include the “good will” of a business, to “going con- 
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cern value,” to patent rights, to trade marks, and to trade secrets, 
none of which were “corporeal” property and none of which were 
the “incorporeal” property of debts. They were, however, similar 
in that they also could be bought and sold, their ownerships could 
be alienated and acquired on the markets, either separately or 
united with the corporeal property. Their conjunction in a going 
concern with the corporeal property became the ownership of 
the shares of stock of the corporation, distinguished from the in¬ 
corporeal property of bonds which were deductions from the 
corporate assets. 

This matter of a change in the Constitution by merely enlarg¬ 
ing the meaning of the word “property” I look upon as funda¬ 
mental for an interpretation of this book by Berle and Means. 
This change was accomplished during the years 1872 to 1897. Dur¬ 
ing that period the meaning also of “liberty,” “person,” and “due 
process of law” were changed to fit the change in the meaning of 
property. These several changes in the Constitution laid the 
foundations for the further changes in private corporations, as 
portrayed by our authors, from investors to management. 

For Berle and Means now discover that even corporation bonds, 
the “incorporeal property” of the common law, become the “in¬ 
tangible property” of modern law. They are “intangible” in that 
the supposedly fixed contractual rights may be infringed by the 
“management,” and in the fact that their values are not in the 
empty contract but in their market valuations upon the stock 
exchanges. Hence the authors build up a “hierarchy” of security 
holders “all of whom have supplied capital to the enterprise, and 
all of whom expect a return from it. These expectations,” they 
say, “are based, pritna facie upon their legal rights, that is to say 
upon the words of the contract” (pp. 2790.). This hierarchy, as 
above mentioned, of what now becomes “intangible property” be¬ 
cause not based on contracts is the bondholder, the preferred 
stockholder, the common stockholder, the owner of purchase war¬ 
rants, and so on, all of whom depend, not on their legal rights, 
but upon their ability, through landholders’ committees, stock¬ 
holders’ committees, or other influences, to bring pressure to bear 
upon the management. Ultimately, all of the hierarchy comes to 
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depend, not on legal rights, but upon the stock market, the place 
where investors find “liquidity” of their investments (pp. 299 ff.) 
and the market value of their assets. 

This is the meaning of “intangible property.” In my Legal 
Foundations I was concerned with “going concern value,” an 
“intangible property” belonging to the enterprise as a corporate 
unity, and based upon the power of the corporation, as a unit, to 
fix the prices of services and commodities sold to the public. Now, 
for Berle and Means, “the corporation as a unit” is the manage¬ 
ment, and they break down the constituents of the corporation 
into a series of privileged, semiprivileged, and unprivileged inves¬ 
tors. The primitive “corporeal property” disappears, the “incor¬ 
poreal property” rights are with difficulty enforceable in the 
courts, and private property becomes a hierarchy of investors 
looking to the stock markets for the value and liquidity of their 
savings. 

There is one “general protection,” however, as Berle and Means 
indicate (pp. 280ff.), “beside the power of active revolt,” which 
remains “to guarantee a measure of equitable treatment to the 
several classes of security holders. The enterprise may need new 
capital.” A little more than one-half of their growth (55 per cent 
as shown above), comes from new issues of stock or other securi¬ 
ties. “This need for new capital sets a very definite limit on the 
extent to which those in control can abuse the suppliers of 
capital.” But, they go on, whether this protection is adequate 
“depends on factors that are wholly beyond the investors’ control: 
—the state of the industry, the position of the particular corpora¬ 
tion; and the attitude of the management.” The “net result is 
to throw him upon an agency lying outside the corporation itself— 
the public market” (p. 281). This, again, is the meaning of the 
modern “intangible property.” 
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Extracts of Letter to the Author from 
Paul Raushenbush, Wisconsin 
Industrial Commission, 

August, ip4i 


You are certainly right as to the representative character and 
importance of the Wisconsin Industrial Commission’s advisory 
committees. 

First, as to the Advisory Committee on Unemployment Com¬ 
pensation, I should be able to speak with some degree of authority, 
—since I have served as presiding chairman of this Advisory Com¬ 
mittee for the past seven years. 

The committee was created early in 1932, pursuant to a specific 
provision of the newly enacted statute,—and has functioned ac¬ 
tively ever since. 

As the law now stands. Section 108.14 provides (in part) as 
follows: 

(5) The commission shall appoint a state advisory com¬ 
mittee on this chapter, and may appoint additional commit¬ 
tees for industries or local districts. Each such committee shall 
consist of a salaried commission employee, who shall serve as 
chairman, and of one or more representatives of employers 
and an equal number of representatives of employees, who 
shall receive for each day of active service such reasonable 
compensation as the commission may determine and reim- 
brnsement of necessary expenses, and shall assist the com¬ 
mission in administering and carrying out the purposes of this 
chapter. 

(sm) The state advisory committee appointed by the com¬ 
mission under subsection (5) of this section shall submit its 

[ 336 ] 
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recommendations with respect to amendments of this chapter 
to each regular session of the legislature, and shall report its 
views on any pending bill relating to this chapter to the proper 
legislative committee. 

The original 1931 statue did not, any more than Wisconsin’s 
present Unemployment Compensation Act, prescribe that the In¬ 
dustrial Commission must appoint as members of the Advisory 
Committee individuals nominated by the leading employer organi¬ 
zation and the leading labor organization. 

In fact, however, that is what the Industrial Commission did 
originally and has done since, in order to assure that the Com¬ 
mittee would be truly representative. 

The employer representatives have all been nominated by the 
Wisconsin Manufacturers’ Association, whose members employ 
a majority of the workers covered by the law. 

The labor representatives have all been nominated by the Wis¬ 
consin State Federation of Labor, which was and is Wisconsin’s 
leading labor organization. (For instance, when President Henry 
Ohl died last year, after serving more than 8 years as one of 
labor’s three representatives on the Committee, the Federation’s 
executive board really designated the new Federation president 
to be Henry Ohl’s successor on the Advisory Committee,—though 
the actual appointment was of course made by the Industrial 
Commission.) 

The fact that the employer members and labor members of the 
Advisory Committee are really representatives of their respective 
groups has had much to do with the Committee’s influence and 
the weight its recommendations carry, not only with employer 
and labor groups, but also with the Industrial Commission, the 
Legislature and the Public generally. 

In the actual functioning of the Committee, the emphasis is 
always on reaching eventual agreement between the two sides of 
the table. 

Though I serve as presiding chairman, and do a good deal of 
talking both on technical and policy matters, I’ve never exercised 
any voting right I might possibly have. (For the chairman to 
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help one side outvote the other side would be contrary to our con¬ 
ception of the Committee’s functioning.) Note the following 
quotations from an Industrial Commission pamphlet on the law, 
published in January, 1936:— 

In March, 1932, shortly after the Wisconsin Unemploy¬ 
ment Compensation Act was passed, the Industrial Commis¬ 
sion created an Advisory Committee to assist the Commis¬ 
sion in interpreting and administering the new statute. This 
Advisory Committee consisted of three labor representa¬ 
tives (J. F. Friedrick, Fred E. Gastrow, and Henry Ohl, 
Jr.) selected by the Wisconsin State Federation of Labor ; 
and of three representatives chosen by the Wisconsin Manu¬ 
facturers’ Association (Fred H. Clausen, George F. Kull, 
and H. J. Mellum.) Arthur Altmeyer served as presiding 
chairman of the Advisory Committee, until he took a federal 
position in 1935. Since that time Paul Raushenbush (now di¬ 
rector of the Commission’s unemployment compensation 
division) has served as chairman of the Advisory Committee. 

As you know, and as your letter suggests, the Industrial Com¬ 
mission has long used various other advisory committees in con¬ 
nection with its other functions and divisions. Though I am less 
familiar with the other committees, the following comment may 
help to remind you of a few facts as to their membership and 
scope. 

In each case, the Commission secures nominations from labor 
and employer groups, and generally also from other interested 
groups which the Commission believes should be represented on 
the given committee. Usually the Commission secures several 
names, and selects from them in making any appointment. In all 
cases, unanimous recommendations are sought, so far as pos¬ 
sible. 

The Employment Service State Advisory Council, which has 
functioned for some years now, is set up consistently with the 1933 
Federal Wagner-Peyser Act. 

It is appointed by the Commission, from nominations made by 
the various organizations. Its present membership includes 5 
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employer representatives, s labor representatives, 2 members 
representing veterans, i representing women, i representing 
farmers, i from vocational rehabilitation, and 2 representing the 
public generally. 

It meets, on the average, only once or twice a year—partly be¬ 
cause its scope and usefulness have been considerably limited by 
the degree to which the policies and procedures of state employ¬ 
ment services have been fully prescribed by federal regulations. 
(This has become increasingly true recently, in view of the tie-up 
with national defense.) 

The Advisory Committee on Workman's Accident Compensation 
is assembled biennially to consider and recommend amendments 
to the Legislature. Its statutory basis is somewhat less clear and 
explicit than in the unemployment compensation field. However, 
the Industrial Commission secures nominations, from which it 
appoints several prominent labor leaders, several recognized 
representatives of employers, a few representatives of the leading 
insurance companies doing this type of business in Wisconsin, 
and a few lawyers practicing in the industrial field. This group 
usually meets for a day or two,—^with the commissioners and the 
director of the Workman’s Compensation Department. 

The Committee’s recommendations, which have generally been 
accepted by the Legislature, carry weight not only because of the 
technical competence of the Committee’s members but also be¬ 
cause of their representative character. 

In developing and revising its various safety codes^ the Commis¬ 
sion appoints a special committee to deal with each separate code. 
In creating such a committee, the Commission again secures— 
from labor and employer organizations—nominations of indi¬ 
viduals who are both representative and technically qualified in 
the particular field in question (such as building, electrical, boilers, 
tunnels, dust, etc.). Nominations may also be secured from any 
technical or professional group having special knowledge but no 
direct financial stake in the nature of the code (e.g., doctors). 

The various safety code committees, as you doubtless recall, 
function actively over an extended period in preparing a new 
code, or when comprehensively revising an old one. They remain 
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subject to call thereafter, and are consulted on new developments 
or interpretations. 

In short, the use of advisory committees by Wisconsin’s In¬ 
dustrial Commission has been long continued, and markedly suc¬ 
cessful,—^largely because of the technical knowledge and the truly 
representative character of the various committees down through 
the years. 

The Commission’s use of advisory committees seems to me a 
fine practical application and example of the democratic process,— 
and a good demonstration of how well that process can work. 

(Signed) Paul A. Raushenbush, Director 

Unemployment Compensation Dept. 
Industrial Commission of Wisconsin. 
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JOHN R. COMMONS' POINT OF VIEW* 
By the Editor, Kenneth H. Parsons 


In America we think concretely according to the common- 
law method of individual cases and precedents, conformable 
to our judicial sovereignty; while the Europeans think 
abstractedly in deductive terms handed down from Jus¬ 
tinian, Napoleon, Adam Smith, or Ricardo. If we generalize, 
as attempted in this book, we discuss only general prin¬ 
ciples, leaving their application to investigations of the par¬ 
ticular cases. In this way has arisen the American common- 
law method. This American system of custom, precedent, 
and assumptions is with difficulty comprehended by Euro¬ 
pean economists and jurists who operate under a system of 
codes constructed originally by dictators on the model of 
the perfected Roman law and changeable only by legisla¬ 
tures. It is even understood with difficulty by the British, 
whose legislature is superior to the judiciary. Reliance on 
codes ends in revolutions, whereas the common law grad¬ 
ually eliminates the enforcement of contracts when found, 
in particular cases, to work injustice.^ 

In these words John R. Commons has not only given us his 
interpretation of what is distinctive about American social 
thought, he has also characterized succinctly his own method, as 
I understand it. This is as it should be. For few, if any other 
economists have so directly and intimately experienced the great 
structural changes that have occurred in the American economy 
since the Civil War. As the rise of urban industry has converted 
this country from an agrarian to an advanced industrial nation, 

♦From The Journal of Land and Public Utility Economics, August, 1942, 
Vol. XVIII, No. 3, pp. 24S-266. Reprinted by permission. 

^ J. R. Commons, Institutional Economics, New York, The Macmillan Co., 
1934. Quotation re-arranged from pp. 713, 223. Copyright, 1934, by The Mac¬ 
millan Co. 
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Commons has participated in the labor movement as a printer, 
research student, an inventor and administrator of industrial 
government, and as adviser to a host of public officials. As he 
has served the American people in countless ways in their 
struggle as citizens to achieve a tolerable degree of order and 
security, by experiment and trial and error, he has gradually 
worked out a comprehensive point of view. This essay is an at¬ 
tempt to give an exposition of the fundamentals of his position, 
and to suggest some of the issues that his theories present in 
relation to other approaches in social analysis. 

I. 

Essentially, Commons has been attempting to work out a 
theory of economics which shall be adequate both for the analysis 
of economic problems and the guidance of social action in re¬ 
solving the difficulties. It may very aptly be called a system of 
political economy. This may appear to be an odd description of 
an effort whose most comprehensive statement is entitled Institur 
tional Economics, Yet the subtitle reads, “Its place in political 
economy.’’ He somewhere suggests that he has carried this vision 
of a comprehensive political economy since his student days 
under Dr. Ely at Johns Hopkins. Whether he was studying labor 
unions, proportional representation, city finances, administrative 
commissions, the banking system, or institutional economics, it 
would seem there has been this wider frame of reference and 
the larger goal. 

In this sense, he has been working in the great tradition. Yet 
his formulation centers in a distinctive way around the issues 
presented by social control, the acceptance of the process as of 
the nature of social things, collective action, the reality of eco¬ 
nomic power, conflicts of interest and social valuation. In addi¬ 
tion, he has attempted to work out the problems of the relation 
of government to the economy, the functioning of the firm in its 
relation to the whole economy, and the significance of the legisla¬ 
tures and courts for economic life—^which presumably any polit¬ 
ical economy must do. 

To analyze such an array of problems obviously requires a 
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comprehensive, theoretical viewpoint. Here Commons has been 
courageously creative although in general he belongs to the 
American pragmatic school. The apt remark of Professor Morris 
appears to apply to Commons quite as well as to Mead, toward 
whose work it was directed: “Darwinism, the experimental 
method, and democracy are the headwaters of the pragmatic 
stream.^ There is great similarity in fundamentals, it now seems 
to me, between the work of Commons on the one hand, and that 
of John Dewey and the late G. H. Mead on the other. Yet Com¬ 
mons has evidently worked through the basic methodological 
questions independently. He does not appear to have followed 
the work of Mead; he has some footnote references to Dewey 
in his recent works, but the most frequent and almost exclusive 
class reference, as I recall, was to Peirce. He returned time and 
again to the essay on “How to Make Our Ideas Clear.” ^ Peirce 
also shares with Hume the title to Chapter IV of Institutional 
Economics, in line with the general policy in the book of credit¬ 
ing the “pioneers of insight.” 

Thus Commons shares in the deep faith of pragmatists (or in¬ 
strumentalists) generally in the possibility of human intelligence 
for working out the problems of social conduct, for it is within 
such conduct that both mind and selves are developed. Commons’ 
attention to the problems of social control and his definition of 
an institution as “collective action in control, liberation, and 
expansion of individual action.”® may be taken as suggestions 
of his position on these issues. 

II. 

If one word were to be taken as describing the nature of the 
economy, or society generally, in Commons’ formulation, it would 
probably be “organization.” This would serve merely to set off the 
grand conception from other general descriptions such as mech- 

^ Charles W. Morris, Introduction to G. H. Mead, Mind, Self and Society, 
University of Chicago Press, 1934, p. x. 

* Reprinted in Charles S. Peirce, Chance, Love, and Logic, New York, Har- 
court. Brace & Co., 1923, pp. g2--6o. First published in Popular Science Monthly, 
January, 1878, New York, D. Appleton & Co., Vol. XII, pp. 286-302. 

® J. R. Commons, Institutional Economics, New York, The Macmillan Co., 
I 934 » P- 842* Copyright, 1934, by The Macmillan Co. 
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anism or organism.^ The essential point would be that, as organi¬ 
zation, the social structure would be the resultant of and embodi¬ 
ment of the designs, purposes, and activities of human beings 
who had lived and worked in it. But this is merely a gross 
description of the nature of the universe of study. 

We are nearer the foundation of the viewpoint when we con¬ 
sider the social process. Whatever else may or may not be said 
of Commons’ attempt to formulate a general theory of economics, 
it seems to me that it is always struggling with problems of 
process analysis. And the process investigated is fundamentally 
social. 

This brings the analysis to a focus upon social relationships— 
relations between persons. In the time sequence these relation¬ 
ships change; their changes are, of course, a matter for investiga¬ 
tion. Economic relations, economic facts, are selected or par¬ 
ticularized from the larger continuum of the social. This common 
ground of phenomena in the social serves as the foundation for 
the possible integration of the social sciences toward which Com¬ 
mons’ analysis has been directed, at least implicitly. He has tried 
to formulate an analysis which would give a foundation for the 
coordination of the social sciences, especially law, ethics, eco¬ 
nomics, and political science. This coordination is made necessary 
by planning, by administrative and legislative direction of eco¬ 
nomic affairs—by social control generally. 

By way of emphasis, and precaution, it should be noted that 
social as here used, is not something set off against the physical 
or natural as an exclusive category. Rather social is used as a 
category including the physical; for physical things—^resources 
and production—are caught up into a system of social relations. 
This particular position has been presented forcefully and gen¬ 
erally by Dewey,® but it is implied throughout, it seems to me, 
in Commons’ analysis. 

Commons’ position, furthermore, accepts'conflicts of interest as 

^ Commons frequently uses ^'concern” as equivalent to the here intended 
meaning of organization. Cf. Institutional Economics, pp. 619 ff. 

^Cf.) The Social Intelligence in the Modern World, The Modem Library, 
edited by Joseph Ratner, pp. 1059-69; originally published as Social as a Cate¬ 
gory, Monist, April, 1928, pp. 161-177. 
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natural and necessary ingredients of the social process.^ There is 
individual action and collective action (perhaps individual action 
within collective action). In this action there are conflicts of 
interest. But there is more than conflict, there is mutual depend¬ 
ency and the achievement of order. Assuming that this is the 
nature of things social, the general question becomes one of how 
we go about building a stable society or a functioning economic 
system. For this much is clear, if social phenomena inherently 
contain the elements of conflict, dependence, and order, then they 
are not something analyzed and settled once for all in the past, 
but are continuously and eternally recurring as problems to be 
dealt with. 

We may now recur to the statement at the beginning of this 
section, and ask the question of how an economy as an organiza¬ 
tion is related to the social process. The answer may be even 
more general, for not only is organization achieved within the 
social process, but also valuation and production, if social, is an 
inclusive form of interaction. The fundamental phenomena are 
social activities—individual action and collective action. By 
means of devised social procedures the relationships between in¬ 
dividuals are stabilized or regularized; organizations are these 
stabilized relationships. Wherever alternatives are weighed and 
choices made within the achieved organization there is the phe¬ 
nomenon of valuation; Commons has devoted his thought espe¬ 
cially to social valuations. Within organization, too, are achieved 
that coordination and integration of activity by which the raw 
materials of nature are converted, by production, into goods and 
services useful to mankind. It will be noted that these distinc¬ 
tions are a tentative marking off of different phases of behavior. 
Though provisional, they may be helpful in exploring the whole 
of the formulated point of view. Of the four—^activity, organi¬ 
zation, valuation, and operations—^we turn first to the analysis 
of activity. 

III. 

It is the activities of and relations between persons that con¬ 
stitute the core of social phenomena. Consequently, a truly social 
^ Institutional Economics, p. 3. 
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analysis would presumably center upon the analysis of social 
relationships. At any rate, this is what Commons has tried to 
do. Out of the great ‘‘seamless web*^ of society, he has fixed 
upon the transaction as the basic unit of investigation. Transac¬ 
tions are not only actions, they are social actions, joint actions. 
Consequently, transactions involve individual behavior, or actions. 

Since economic actions, or behavior, are merely aspects of the 
more inclusive social actions, an analysis of economic behavior, 
which is central to Commons’ purpose, requires some marking off 
of economic behavior as such. Yet it is not easy to point precisely 
to what Commons means by economic behavior or activity. This 
difficulty stems from the practice, which is basic to his viewpoint, 
of using definitions as tools for investigating the ongoing social 
process rather than as basic propositions whose contents are to 
be explored by deductive reasoning. 

In general, economic behavior is the activity of citizens as they 
go about the business of making a living, producing, and acquir¬ 
ing wealth, in the actual world of affairs. He once wrote defining 
his conception of economics, “ ... we begin with man’s rela¬ 
tions to his fellow man in the process of exploiting nature and 
distributing the proceeds by inducements and sanctions.” ^ Again: 
“Our subject matter is the transactions of human beings in pro¬ 
ducing, acquiring, and rationing wealth by cooperation, conflict, 
and the rules of the game.” ^ 

In its simplest form the principle of economy means propor¬ 
tioning the parts, or resources, to maximize their effectiveness. 
“The word ‘economy’ itself means the whole activity of propor¬ 
tioning the parts so as to get the largest results or Uie minimum 
effort. Hence the term ‘economy’ has always meant a part-whole 
relationship.” * Where the concept of economy is related only to 
the physical relationships of man to things, either of producing 
a maximum of goods from the available resources, or of maximiz¬ 
ing the satisfaction of wants through the consumptive process, 
economizing may be a relatively simple and individual activity. 

^ **An^o-American Law and Economics ” 1926 (mimeo., p. 41.) 

^ J. R. Commons, Institutional Economics, New York, The MacmOlan Co., 
X934, p. 121. Copyright, 1934, by The Macmillan Co. 

^ Ibid., p. 621. 
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But where the individual is a citizen making his living through 
the give and take of a succession of transactions, proportioning 
or economizing becomes a complex of activity. This process of 
economizing breaks up into a repetition of transctions, where the 
complex economic behavior is guided by the will, which is ana¬ 
lyzed by several different principles. 

Professor Commons usually designates five distinct principles 
of economic action, although he has varied the number at dif¬ 
ferent stages of his own formulation, and suggests that other 
persons may find a different number of principles more useful. 
The five principles of economic behavior are: efficiency, scarcity, 
futurity, the working rules of collective action, and sovereignty. 

These principles, he seems to say, are inherent in the structure 
of social action, at least in that phase of social action which is 
economic behavior. It is most important to understand that 
Commons defines a principle as supposed similarity of actions’^ 
in which the flow of time is essential. “Because a principle in¬ 
volves a sequence of time it is a similarity of cause, effect or pur¬ 
pose.” ^ The reference to cause, effect, or purpose refers to the 
conception of action in a social process. Action involves purpose 
through choice; and it involves cause and effect which are defined 
as relating to control through attention to the limiting factor. 

The idea back of this formulation of principles is fundamen¬ 
tally an attempt to relate ideas to action, wherein both ideas, as 
principles, and the knowledge secured by their use, are relative 
to action. These principles have operational rather than existen¬ 
tial status. They are essentially abstract ideas, defined for the 
purpose of investigating activity; or they are general conceptions 
arrived at by analysis and abstraction from the actual behavior 
of persons as they go about making a living in the actual world 
of affairs. As principles they represent the lines of actual choice 
and action, whether the actors know it or not, because they ate 
implicit in the collective behavior of persons in the actual world. 

The principle of efficiency relates to the similarities of activity 
in so far as it is directed to overcoming the resistance of nature. 
It relates to power over physical processes, and as an aspect of 

^ Ibid., p. 94. 
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economic behavior it relates to the processing of materials into 
commodities. Ultimately, and in broadest social terms, it relates 
to the different forms of labor overcoming the “niggardliness of 
nature,” converting materials into embodied uses or utilities for 
hiunan purposes. 

The principle of scarcity relates to the negotiations over prices 
and quantities. It is the similarity of actions in bargaining over 
the terms of transfer of ownership and delivery of physical goods. 

The principle of futurity relates to expectations. Economic 
behavior rests upon the anticipation that the future will bring 
a similar, though variable, repetition of opportunities and hin¬ 
drances as experienced in the past or moving present. Purposes, 
values, and expected consequences are the grounds for choices 
made in the present to be realized in the future. 

The principle of working rules relates to the repetition of activ¬ 
ities in which collective action creates order and stabilizes the 
wills of the participants by defining the rights and duties of 
each. It is the similarity of activity in custom, precedent, and 
statute law by which expectations are made secme. It is the ulti¬ 
mate principle which makes living in society possible by stabiliz¬ 
ing the wills of those having superior bargaining power or 
authority. 

The principle of sovereignty relates to the use of force toward 
legal inferiors by their superiors; the evolution of the state repre¬ 
sents the extraction of the power of physical violence or force 
from private persons and its lodgment in the hands of authority. 
The principle of sovereignty relates to expected repetition in use 
of this force. It is the similarity of action in what the sheriff or 
other officials may do if the authoritative working rules are vio¬ 
lated. “To the extent that the individual is clothed with this 
sovereign power of the state does he rise from the nakedness of 
slave, child, woman, alien, into the armament of a citizen, and 
his going concern rises from a conspiracy into a corporation.” ^ 

“These five part-principles constitute, in their interdependence, 
the whole of ^e principle of willingness ... As principle, it is 

* J. R. Commons, Legal Foundations of Capitalism, New York, The Mac¬ 
millan Co., 1924, p. xai. Copyright, 1924, by The Macmillan Company. 
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the expected repetition, with variability, of the total of all human 
acting and transacting within the limiting and complementary 
interdependence of the principles of scarcity, efficiency, working 
rules, sovereignty, and futurity. The functional relations are such 
because a change in one dimension changes all the others, and 
thus changes the whole transaction or concern. If efficiency in¬ 
creases then scarcity diminishes, a variation in the working rules 
occurs, as well as of expectations of the future, and perhaps of 
the use of sovereignty.” ^ 

Since the principles are intended to explain what the human 
will must contend against in economic behavior, they also serve 
to define the field of fact for economics. It is evident that the 
field of fact which Commons seeks to investigate is social. Yet 
as social, the phenomena are continuous with the physical. For 
economic behavior is concerned in part with the physical world; 
livelihood can be attained only by subjecting nature’s forces 
to the human will. These physical events are endowed with value 
for purposes of human choices and action with reference to them. 
Through custom, organized collective action, and the power of 
sovereignty, working rules and the wills of persons are stabilized 
so that security of expectations is achieved. The integration of 
these diverse aspects is achieved in actual affairs by the human 
will. 

Professor Commons’ treatment of the will, or the principle of 
willingness, is one of the crucial aspects of his social theory. It 
is not a “free will”; rather he is concerned with the freedom of 
choice which sets the limits to a discretionary will. The limits of 
freedom to choice are partly natural, partly socially determined. 
But the social process with the “billions of valuations, in the 
billions of transactions” moves “forward on that energy which 
we call the will.” ^ 

In choosing, which includes acting, the will is purposeful— 
forward looking. “The will is always up against something. It is 
always performing, avoiding, forbearing, that is, always moving 

^ J. R. Commons, Institutional Economics, New York, The Macmillan Co., 
I 934 » P. 738. Copyright, 1934, by The Macmillan Co. 

* J. R. Commons, Legal Foundations of Capitalism, New York, The Mac¬ 
millan Co., 1924, p. 8. Copyright, 1924, by The Macmillan Co. 
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along lines, not of least resistance like physical forces without 
purpose but of overcoming resistance, . . . with a purpose look¬ 
ing toward the future.” ^ Yet in the acting, the will does not go 
to the limit of its power. It is the only force which can place 
a limit on its own performance. It forbears to exercise its full 
power except in times of great crisis. 

The individual is, then, a purposeful, discretionary actor. Ac¬ 
tion has three discernible dimensions: performance, avoidance, 
forbearance. This is as true of action and reaction with nature 
as in the negotiation or dealing with other persons. Performance 
is the overt aspect of choice; yet the will forbears, placing a limit 
on the degree of power exercised. The limit of avoidance is set by 
society which defines, by collective action, what the actor as well 
as all other parties must not do under the circumstances. 

It is by the process of choosing (selecting and acting) within 
associations that individuals become personalities. “Individuals 
. . . learn the custom of language, of cooperation with other 
individuals, of working toward common ends, of negotiations to 
eliminate conflicts of interests, of subordination to the working 
rules of the many concerns of which they are members. They 
meet each other, not as physiological bodies moved by glands, 
nor as ‘globules of desire’ moved by pain and pleasure, similar 
to the forces of physical and animal nature, but as prepared more 
or less by habit, induced by the pressure of custom, to engage 
in those highly artificial transactions created by the collective 
will. . . . Instead of individuals the participants are citizens of 
a going concern. Instead of mechanical uniformities . . . they 
are highly variable personalities.” ® Sometimes he speaks of indi¬ 
viduals as institutionalized personalities. 

Since each individual is to some degree a center of discretion 
and influence, agreements in transactions are achieved by negotia¬ 
tion. The consensus necessary for joint action may be reached by 
the power of persuasion between economic equals, or by the 
coercion of the stronger over the weaker. This field of activity is 

* Ibid., p. 79. 

’ J. R. Commons, Institutional Economics, New York, He Macmillan Co., 
^ 934 i PP- 73 - 74 - Copyright, 1934, by The Macmillan Co. 
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covered by Commons’ term, negotiational psychology. It is by 
negotiation that parties which are involved in conflicts of in¬ 
terest, because of scarcity of opportunities, achieve that reciprocal 
alienation of what each wants but must secure from the other. 

Whether the choosing is between natural opportunities or be¬ 
tween the proprietary opportunities, through negotiation, ‘‘the 
human will has the strange but familiar ability to act upon a 
single factor, out of hundreds of thousands of complex factors, 
in such a way that other factors shall, of their own inherent 
forces, bring about the results intended.” ^ This observation leads 
to the related doctrine of complementary and limiting factors 
which forms the core of his interpretation of economic behavior. 
In terms of social activity, the complementary and limiting fac¬ 
tors are routine and strategic transactions. Since thought directs 
attention to the limiting factor, this doctrine is basic to Com¬ 
mons’ conception of control. On the physical level control con¬ 
sists of manipulation of the limiting factors; in social affairs 
control finds its characteristic expression in the role of leader¬ 
ship influencing the collective will at the strategic time and 
place. His theory of causation stems from the same root; the 
cause is that which controls the limiting factor. 

“Of course, if all the complementary factors become limiting 
factors at one point of time, then none of them is strategic, and 
the matter is hopeless.” For a business the result would be bank¬ 
ruptcy; for society as a whole, revolution. Generally, “the limit¬ 
ing factors are not cumulative at a point of time. They are suc¬ 
cessive during a sequence of time. The most important of all 
investigation in the economic affairs of life, and the most dif¬ 
ficult, as we shall find, is the investigation of strategic and con¬ 
tributory factors. It is none other than a universal principle of 
the human will in action.” ^ 

The argument so far may suggest why Commons considers the 
transaction as the minimum unit of investigation among eco¬ 
nomic and social relations. It is a social relationship of man to 
man; it is where the minds and wills of persons meet in the give 

^ Ibid., p. 89. 

* Ibid., p. 90. 



352 ] Appendices 

and take of the social process, with the ingredient conflict, mutu¬ 
ality, and achieved order. Behind these transactions are the 
actions of individuals. As a lone personality one may, and does 
weigh his alternatives and formulate his choices, yet action in 
society can follow only by coming to terms with other citizens 
and the officials of organized society. “Thus the ultimate unit of 
activity . . . must contain in itself the three principles of con¬ 
flict, dependence, and order. This unit is the transaction. . . . 
Transactions intervene between the production of labor of the 
classical economists, and the pleasures of consumption of the 
hedonic economists simply because it is society that, by its rules 
of order, controls ownership of and access to the forces of 
nature.” ^ 

Commons makes the transaction the unit of investigation be¬ 
cause he is attempting to reduce collective action to the simplest 
form of social relationship. Yet the transactions are not all of one 
kind. They differ according to the issue of the transaction and 
the status of the participants. Commons distinguishes three types 
of transactions: bargaining, managerial, and rationing. 

Bargaining transactions occur between persons who are legal 
equals; in case of dispute the adjudicator holds them equal be¬ 
fore the law. If they are economic equals, the negotiators reach 
agreement by the mere persuasion of personality; if they are 
economically unequal, there may be coercion, as in case of the 
disparate withholding power of a workman bargaining with a 
corporation over a job. The subject matter of a bargaining trans¬ 
action is the familiar price of the market, although more pre¬ 
cisely it pertains to the terms of alienation of ownership. 

The managerial transaction occurs between parties which 
stand in the legal relation of superior and inferior; it represents 
a command-and-obedience relationship. The typical situation in¬ 
cludes a foreman and a workman. One orders; the other obeys. 
In terms of subject matter managerial transactions pertain to 
the processes of physical performance, as the construction of a 
machine, or the physical delivery of goods. 

It is evident that bargaining and managerial transactions are 

‘ Ibid., p. s8. 
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interdependent and not clearly separate in fact. They are related 
as limiting and complementary factors. ‘‘As a bargainer, the 
modern wage earner is deemed to be the legal equal of his em¬ 
ployer, induced to enter the transaction by persuasion or coer¬ 
cion ; but once he is permitted to enter the place of employment 
he becomes legally inferior, induced by commands which he is 
required to obey.” ^ 

The third type of transaction, the rationing transaction, also 
pertains to persons in the legal relationship of superior-inferior. 
However, the rationing is done by means of negotiation and 
agreement among persons who have been authorized to appor¬ 
tion the benefits and burdens. The allocations of tax burdens has 
long been the typical rationing transaction between the concern 
and the general politico-economic organization. Recently the gov¬ 
ernment has been rationing allotments and benefits to farmers, 
for example, through the agricultural adjustment programs. Cur¬ 
rently, rationing transactions are supplanting, more and more, the 
usual bargaining transactions as the government assumes direct 
control of the economy under the war emergency. Within a go¬ 
ing concern with the legal form of a corporation, a typical ration¬ 
ing transaction would be the directors formulating a budget or 
voting a dividend.^ 

Professor Commons distinguishes types of transactions from 
one another by means of both economic and legal relationships. 
For example, bargaining transactions occur between persons 
deemed equal by the law although there may be a world of dif¬ 
ference in economic power. This combined analysis of legal and 
economic relationships is a dominant feature of his whole scheme 
of thought. 

Throughout the formulation, individual action and transactions 
are recognized as derivative from, or ingredient to, social action. 
Indeed, the attempt to actually analyze collective action, in rela¬ 
tion to the functioning of the economy, is one of Commons’ major 
purposes. The twentieth century is the age of collective action. 
The problem is how can we understand and control, somewhat, 

^ Ibid., p. 65. 

* Ibid., pp. 67-68, 876-903. 
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these great collective pressures and activities. The case is made 
urgent, in Commons’ view, by the viewpoint of individualism 
which has dominated so strongly the economic thought of the 
past century. 

Conformable with the general viewpoint and the facts to be in¬ 
vestigated, Commons has taken as his definition of an institution 
collective action in control, liberation, and expansion of indi¬ 
vidual action. Within this formula may be seen the implicit recog¬ 
nition of the predominant significance of the social, of the achieve¬ 
ment of individuality within the social nexus, of the operation 
of social controls upon social relationships—as well as the means 
by which social organization is achieved within social action. 


IV. 

The acceptance of the evolutionary or process point of view 
requires that any system of economic or social thought shall 
conceptualize somehow the mode by which organized activity 
emerges from more rudimentary forms. This emergence in Com¬ 
mons’ thought may be suggested by the relation between customs 
and going concerns. 

As the unorganized form of collective action, “custom is the 
mere repetition, duplication, and variability of practices and 
transactions.”^ Customary behavior, then, is stabilized social 
behavior, affording to the individual the expectation that the 
usual ways of doing things may be continued. Yet customs vary; 
mdeed from among the variable customs, selections are made, 
consciously or habitually, by the human will. 

These elemental forms of collective action are the resources 
from which those practices and relationships are chosen which 
are extended, developed, and integrated into social organization. 
Landlords and tenants hit upon social arrangements which are 
mutually beneficial; travelers upon a common highway learn 
that if everyone drives to the right passage is facilitated and 
made more seciure; business men discover practices and pro¬ 
cedures that are helpful to them. Through wide acceptance such 
practices become customary. From among these countless ways 

* Ibid., pp. 44 - 45 . 
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of social behavior, mankind has selected practices and made 
them more secure and of general application. The classic case 
of this function in the Anglo-American tradition is the common- 
law method of selecting good practices and making them into the 
law of the land.^ These regularized social relationships are the 
forms of social organizations: their great function is to create 
security of expectations—for individuals, associations, concerns. 
But the problem is an eternal one, since the achievement of order 
and security of expectations occurs within the ongoing social 
process. 

Social relations are stabilized by defining the limits within 
which individual behavior is allowed discretionary action. Essen¬ 
tially this consists in defining the limits of avoidance for action. 
Persons have duties to avoid specified acts. Speaking more gen¬ 
erally, in terms of Commons’ analysis already noted, all acting 
is performing, avoiding, or forbearing. Collective working rules 
define the dimensions of avoidance; within these limits persons 
perform or forbear. That is, working rules define the limits within 
which an individual is allowed to exercise his own will. Funda¬ 
mentally, it is the exercise of wills which is canalized or con¬ 
trolled. And this occurs at both the customary and the organized 
levels of social action. 

As the wills of the participants become stabilized in the proc¬ 
esses of collective action, it then becomes possible to organize 
going concerns. In most general terms, a going concern is an 
organization of coordinated activity; it is collective behavior with 
a common purpose, and a collective will, governed by common 
working rules.^ Going concerns, as units of organization, occur 
in all phases of social life. 

The state, itself, is a going concern, developed out of the stream 
of collective action.^ In our democratic constitutional form of 
government the discretionary powers of the officials running the 
concern are defined and limited by the general legislative and 
judicial procedures, culminating in the United States in the judi- 

‘ Commons* Legal Foundation of Capitalism (Macmillan, 1924) deals with 
this problem extensively. See especially pp. 214-312; “The Rent Bargain”; “The 
Price Bargain**; and “The Wage Bargain.” 

* Ibid., p. 145 * 


® Ibid., pp. 149 ff. 
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dal supremacy of the Supreme Court. As a going concern the 
state has taken over the power of violence; the exercise of this 
power is the function of sovereignty. Since the state gives us the 
status of dtizenship and the citizen must make his economic 
behavior conform to the rules of the state, Commons includes the 
principle of sovereignty as one of the principles of economic 
behavior. 

The state, or states—including all branches—through its offi¬ 
cials and employees, define the working rules by which the indi¬ 
vidual’s behavior is organized. By working rules, duties are 
imposed upon persons; this imposition of duties creates correla¬ 
tive rights in other persons. Both property and what Commons 
terms the status of individuals stem from these rights, which are 
quite literally the expectation that the state will impose duties 
on other persons. 

This may be made more explidt by a brief sketch of Com¬ 
mons’ formulation of the economic status of individuals or con¬ 
cerns. We are free to plan and direct our own lives and concerns 
to the extent that we have stable roles or zones of discretion 
within which we can exercise our own wills. This is the organi¬ 
zational aspect of security of expectations. These zones of discre¬ 
tion are created primarily through the operation of the (law) 
working rules of the state. These working rules define the status 
of individuals and concerns. To the extent that the state imposes 
duties on all other persons, we have rights. In terms of status, 
to the extent that other persons are under duties, I am in the 
status of security; their conformity gives me the status of secu¬ 
rity commensurate with my rights. However, beyond these rela¬ 
tionships there is the status relationship of liberty-exposure. To 
the extent that other persons are under no obligation or duty to 
respect my person or property I am exposed to their liberty. In 
terms of a business concern, a business is exposed to the liberty 
of its customers to buy where they please. But a business in debt 
to a bank must conform to the rules for paying debts. The con¬ 
formity of the concern to these rules gives the bank the status of 
security, with respect to the debt. 
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Similarly, property is related to the procedures of the state. 
Property is an object held for the owner’s exclusive use, sale or 
disposal. But property rights are the social relations which the 
state vests in the owner of property. Again, these rights are cre¬ 
ated only by the imposition of duties upon other persons. Thus, 
property rights are literally social relationships stabilized accord¬ 
ing to law. When one buys property, he really buys rights to 
property; and when he buys the rights to property he is buying 
the expectation that the state will use its powers to support the 
purchaser’s claims to the property. 

Commons has traced out, especially in his Legal Foundation of 
Capitalism, the long, halting judicial procedure by which the 
meaning of property has been changed. In the original common- 
law conception, property meant a physical corporeal thing held 
for one’s own use. Gradually, property came to mean the sale 
or exchange value of the thing rather than the physical object.^ 
This shift from things for use to rights of sale changes the mean¬ 
ing of property from things to expected behavior regarding things. 
Thus Commons concludes, “The term ‘property’ cannot be de¬ 
fined except by defining all the activities which individuals and 
the community are at liberty or required to do or not to do, 
with reference to the object claimed as property.”^ This has 
the effect of recognizing that both liberty and economic power 
are cispects of private property. 

These are some of the essential relationships in social organi¬ 
zation within which business concerns are organized for the pur¬ 
pose of producing wealth and acquiring income. The head of a 
concern must get the concern going and keep it going. In most 
general terms, this directive function is the will in action. The 
head of the concern evaluates the alternatives and chooses from 
among them. But since the concern is organized in a social con¬ 
text or situation, the opportunities must be acquired before they 
can be used. And acquisition requires that the head of the firm 

* Ibid., pp. II ff. 

‘ J. R. Commons, Institutional Economics, New York, The Macmillan Co., 
1934. P- 74 - Copyright, 1934, by The Macmillan Company. 
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(or his representatives) must come to terms with the owners of 
the opportimities through negotiations and transactions. 

The critical or strategic aspect of the opportunities, either for 
purchase or sale, is their position in social organization. When 
one buys or sells commodities, he both transfers title to them 
and actually moves the commodities. But, it is as property rights, 
titles—not things—that commodities are actually integrated into 
social organization. Thus unless a business man is living in a 
society where social relationships have been ordered and sta¬ 
bilized so that he may count on the state to enforce some neces¬ 
sary minimiun of duties on other persons, he does not have 
sufficient security of expectations to build and operate a going 
concern. Labor differs from commodities fundamentally in that 
a worker is not allowed by law to sell himself into servitude; he 
can sell only his willingness to work. 

Social organization, then, creates the roles within which the 
world, both as resources and as markets, is available as oppor¬ 
tunities to the management of a concern. It is by transactions 
with other parties that these opportunities are actually brought 
into the going concerns. Since a going concern functions within 
the time sequence (social process), it is really the expectation 
that transactions will continue in the future that keeps a con¬ 
cern going. 

Through bargaining transactions, the head of the concern ac¬ 
quires title, the rights to use or withhold, in the commodities and 
labor. Through managerial transaction the persons within a con¬ 
cern are directed in the transformation of the raw materials into 
processed goods—^as, when, and where the management directs. 
Within a going concern, bargaining transactions are related to 
managerial transactions as complementary and limiting factors. 
The third type, rationing transactions, is similarly included in 
those concerns where authorized persons ration out the burdens 
and benefits, such as dividends. The expected repetition of all 
transactions is a going concern. “The whole is a going concern. 
It is a joint willingness of all participants: the willingness of 
employees and managers to maintain and operate the plant; the 
willingness of customers to buy, of investors and bankers to lend, 
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of material men to sell, and of others to participate. The so- 
called ‘right’ of each to participate and to have compensation for 
participation is the intangible property of liberty and exposure. 
But the right of each individually to have compensation for his 
previous services is the incorporeal property of debt, wherein the 
concern is the debtor.” ^ 

Essentially, what Commons is seeking here, it may be assumed, 
is some way to analyze the operations of a concern so that the 
results of the analysis shall be relevant to social action and the 
time sequence. To do this, the analysis operationally reduces 
the concern to a number of different social relationships which 
have wider ties to the social structure. This approach treats a 
concern as a succession of decisions and transactions. The head 
actually builds up a concern, gets it going, and keeps it going by 
the transactions into which he enters on behalf of the concern. 
Commons implicitly classifies these transactions in terms of the 
control exercisable over them. Transactions in the moving pres¬ 
ent, or immediate future, are strategic; those which recur without 
attention are routine. Thus, first one transaction and then an¬ 
other becomes strategic only to pass over into routine for some 
period of time. 

The implicit relationships of property to the going concern 
can now be made explicit. Through bargaining transactions work¬ 
men or suppliers agree to deliver materials or services. The laborer 
delivers his labor power through managerial transactions. Until 
payday he is creditor to the concern; similarly with all services 
and materials. The creditor-debtor relationship is legally one of 
right and duty. The security of the creditor is the conformity 
of the debtor to the duties of payment imposed by law. 

The creditor-debtor relationship is an instance of incorporeal 
property. Incorporeal property rests on the duties of perform¬ 
ance; it is the expected fulfillment of promises made. In one 
of its fundamental aspects it rests upon the negotiability of 
debt. This great social invention actually permits the purchase 
or sale of mere promises to pay much as any tangible com¬ 
modity. 

* Ibid., p. 422. 
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Except as negotiations lead to agreements which are enforce¬ 
able, as the payment of debts, the relation between persons 
within a concern is that of liberty-exposure. The workman is 
exposed to the liberty of the foreman to fire; the employer is 
exposed to the liberty of the workman to quit. The bankers have 
the liberty to refuse to lend, the customers the liberty to refuse 
to buy. In the nature of the case there are no duties of per¬ 
formance. Here the duties are merely of avoidance. Either party 
may withhold what the other needs but does not own; the with¬ 
holding is limited by the resources and alternative opportunities 
of the bargainers. The concern must depend on the “good will” 
of the parties for their continued participation. Broadly speak¬ 
ing, this expectation of continued beneficial transactions is intan¬ 
gible property. 

The significance of Commons’ property analysis could be made 
more clear, no doubt, by following the argument through other 
parts of his thought. He has traced out the processes by which 
debts have become negotiable; he then makes negotiable debts 
the foundation of his transactional theory of money. The capital 
value of the individual firm and property are shown to be essen¬ 
tially the same set of relationships from two different pwints of 
view. Property is a set of social relationships which ties the 
future to the present through expectations of stabilized behavior 
regarding other persons and things; the value of a concern con¬ 
sists in private title to them. But further pursuit of the argument 
regarding property could only make more emphatic one major 
inference which can already be drawn. The analysis so far reveals 
that the power of the state, the functioning of the state, is an 
integral part of every business at every moment simply because 
the very objects of purchase and sale—^property rights—^are 
themselves created only by the unseen pressure of the state 
which stabilizes the wills of the participants by imposing duties 
upon them. 

In his review of “Institutional Economics,” Max Lerner re¬ 
marks: “This knitting of state authority into the textme of 
accepted economic material constitutes the real significance of Pro- 
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fessor Commons’ work. While his framework is large enough to 
include all forms of collective action in control of individual action, 
he actually concentrates on the legal sanctions.” ^ 

It is not an exaggeration to say that the analysis of property 
relations is an integral part of Commons’ thought throughout his 
formulation. Methodologically this differs greatly from what is 
usually called economic analysis. But Commons, contrary to the 
prevailing practice of economic theorists, does not “assume” pri¬ 
vate property or ownership as a starting point and then work out 
the implications of economizing under static conditions. Rather, 
he sets out to make an analysis of economic processes, in which 
he finds property relations to be an important part. The funda¬ 
mental difference between Commons’ and the more usual ap¬ 
proaches, therefore, appears to turn on the question relating to 
process analysis, more than on property as such.^ At least this 
much can be said. Commons has found that the meaning of prop¬ 
erty has changed greatly and significantly as the Anglo-American 
politico-economic organization has gradually emerged into the 
modern money and credit economy, called capitalism. This is 
especially important in revealing the development of economic 
power, which looms so large in valuation processes in the current 
economy. 


V. 

Commons’ analysis of valuation is formulated in what he calls 
a theory of reasonable value. This is obviously a theory of social 
valuation—^an integral part of the theory of the economics of 
collective action. It roots in his analysis of bargaining transac¬ 
tions. Since transactions are joint actions they require conjoint 
valuations or agreement upon valuations. He ^s described it as 

‘ Harvard Law Review, 193s, p. 363. 

^ Commons makes an interesting comment on Veblen’s position which bears 
rather directly on this point: “Veblen, when he changes from entities to processes, 
must change from corporeal property which contains no pecuniary process of 
buying and selling, to intangible property which is none other than the pecuniary 
process itself.” J. R. Commons, Institutional Economics, New York, The Mac¬ 
millan Co., 1934, p. 658. Copyright, 1934, by The Macmillan Co. 
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“a theory of the joint activity and valuations of individuals in 
all transactions through which the participants mutually induce 
each other to a consensus of opinion and action.” ^ 

The issue of reasonableness in this theory of valuations arises 
in connection with the bargaining power of the participants to 
the transaction. Reasonableness relates essentially to the ques¬ 
tion of how much disparity of economy power is tolerable in 
agreements over prices. Bargaining transactions occur between 
parties equal before the law, but who may have greatly unequal 
economic power. This economic power roots, in turn, in the 
power of property—coincident with the court’s expanded mean¬ 
ing of property from a corporeal thing held for one’s use to the 
value of access to market—^including the right to withhold from 
others. “Thus, with the legal power to withhold commodities and 
services finally recognized in law, reasonable restraint of trade, 
according to the court’s ideas of reasonableness but contrary to 
the antitrust laws, comes to have a standing in law; and its 
equivalent bargaining power, or intangible property, comes to 
have a standing in economics. For restraint of trade is bargaining 
power, and reasonable restraint of trade is reasonable bargaining 
power.” ® 

As a theory of valuation, this is a radical departure from the 
usual procedure in economic theory. Instead of individual valua¬ 
tion, we have social valuation. Instead of a theory of valuation 
at tile limit of perfect competition, we have valuations in the 
zone of private power. Instead of valuations of resources in 
terms of the incremental values to one individual or concern, we 
have valuations between two individuals or concerns. 

It is also evident that Commons’ analysis recognizes that 
valuation is an aspect of social action and social organization. 
We may generalize this position and see that Commons has been 
interested in a different problem than that which orthodox price 
theory has analyzed. Seemingly, he makes a social analysis, upon 
the assumption that private enterprise means just that—the 
working of each private person or business in its own interest, 

* Ibid., p. as. 

• Ibid., p. 344- 
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assuming the risks of business, driving bargains for himself, 
adjusting operations to the point of maximum profit for self, 
and so on. The point is that he has not been concerned to formu¬ 
late an analysis pointing to the maximum return to the private 
firm; rather, if I understand him, he has been interested in 
analyzing the structure of opportunities, within which private 
liberty and economy operate. The opportunities available to an 
individual, or firm, are a function of social organization and 
action. In one place he speaks of “social opportunities, owned, 
controlled, or withheld by other individuals, in a world where 
there is no equilibrium at the cost of reproduction simply be¬ 
cause there is not perfect freedom, perfect equality, or perfect 
promptitude of competition.” ^ 

Commons does not mean that no evaluation of alternatives is 
made by the individual as a basis of choice. Nor would there be 
any necessary inconsistence between Commons’ thought and the 
formulation of an ideal pattern of resource use for the individual 
firm, wherein one follows out the implications of efficiency of 
resource use to its logical limit under given conditions. One can 
even go farther. Presumably the individual can work out any 
ideal pattern of valuation as a vision for guiding his own course, 
combining efficiency, utility, security, play, and leisure (or any¬ 
thing else within the law)—^provided he can make ends meet. 
But wherever an individual or head of a concern would act upon 
the basis of these individual valuations in a way that requires 
joint action, there is also social valuation. 

However, it does follow necessarily, I infer, that prices are 
always the resultant of social valuations, rather than the outcome 
of some mechanical or physical process. Prices are the issue in 
bargaining transactions, wherein two individual wills meet and 
agree upon a joint performance of payment and delivery of 
goods. This is true, Commons would hold, even though the bar¬ 
gaining took place under any conceivable degree of competi¬ 
tion—or the lack of it. 

This follows from his conception of bargaining. It is a very 
broad concept and includes both the offering of goods (or serv- 

* Ibid., p. 331- 
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ices) and the power to withhold them. If all transactions were 
carried out near the conceptual limit of perfect competition, then 
the bargaining power would be just the mere offering of goods 
and services, and price would be equal to the cost of production. 
At the opposite conceptual limit (monopoly), potential partici¬ 
pants might have sufficient withholding power to fail indefinitely 
to reach an agreement. Commons’ conception of bargaining power 
is so general as to include the ability of a participant at either 
extreme or at any intermediary position—in relation to the oppor¬ 
tunities of the particular time and place. 

This is the common ground beneath all prices, and the basis 
upon which the issue of reasonableness is decided. In the com¬ 
mon-law tradition of the Anglo-American economy, these ques¬ 
tions have been settled by the courts. This is preeminently true 
in America where the Supreme Court is supreme over all other 
branches of government. Most of Commons’ analysis of reason¬ 
able valuation, consequently, has been devoted to a study of court 
decisions. In order to decide the reasonableness of particular 
cases, the common-law courts developed the principle of a willing 
buyer and a willing seller; where both parties were willing, the 
sale was fair—and there was fair competition.^ 

The issues confronting the courts are increasingly difficult as 
conflicts of interest, collective action, corporations, and the great 
aggregations of power in private property become more charac¬ 
teristic of our economy. Yet, Commons’ position implies that the 
question of the degree of private power that is tolerable is ulti¬ 
mately a judicial question. Though fairness is the issue, the de¬ 
cisions could not turn solely on justice, for there is always the 
more basic problem of order. 

Although Commons’ analysis of social valuation has been cen¬ 
tered on judicial decisions, the theory is of wider import. Infer- 
entially, at least, he suggests that any theory of social valuation 
must be based upon principles for deciding disputes and resolv¬ 
ing conflicts. This seems to follow necessarily from the conception 
of the social process as containing conflicts, dependence, and 

' Cf. J. R. Commons, “Fair Return,” Encyclopedia of the Social Sciences, 
New York, The MacmUlan Co., 1932-3S, Vol. 6, pp. 56-58. 
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order. The problem of social valuation is to achieve a common 
valuation so that order and mutuality can be achieved. 

By drawing the inferences a bit further, it is suggested in Com¬ 
mons' thought that social valuations are of a different order than 
individual valuations. Social valuations are a part of the achiev¬ 
ing of a stable and tolerable social organization. The values here 
appear to be order, justice, equality, security, etc., as well as 
economy. To the individual, either as a person or a concern, the 
consequences of the social status of these values are incorporated 
into the opportunities (or disopportunities) which are the indi¬ 
vidual's alternatives. And it is the structure of these opportunities 
which gives us the dimensions of freedom and liberty—in short, 
individual discretionary action. Of course if the social order col¬ 
lapses, or the economy of which we are participants stops func¬ 
tioning, then the stable opportunities disappear and everything 
dissolves in starvation, anarchy, or revolution. 

In terms of social ethics, Commons holds that we do not settle 
disputes by reference to some broad philosophy of the social 
good. Instead, the conceptions of the social good must be deriva¬ 
tive from the way we settle disputes. In short, social ethics is 
concerned with the settlement of disputes.^ 

In Commons' view, there are two theories of the origin of 
ethics. “One was the individualistic theory of the maximum of 
pleasure in a world of abundance, where the individual could 
not injure others by taking all he wanted. The other was the 
social theory of conflict of interests in a world of scarcity, where 
the individual may injure others if he takes all he wants. On the 
foundation of the latter theory ethics is an historical process 
developing out of the decisions of economic disputes and there is 
no dualism of ethics and economics." ^ Commons accepts the 
latter theory. 

* I am indebted to Professor Chamer M. Perry of the University of Chicago 
for assistance in understanding the fundamental issues in this phase of Professor 
Commons* thought. Cf. Charner Perry, “The Arbitrary as Basis for Rational 
Morality,” International Journal of Ethics, Vol. 43 , 1932 - 33 , pp. 127 - 144 , and 
“Principles of Value and the Problem of Ethics.** Revue Internationale de Phi- 
losophie, July IS, 1939 . 

* J. R. Commons, Institutional Economics, New York, The MacmiUan Co., 
X934> p. 22$. Copyright, 1934, by The Macmillan Company. 
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In the preceding sections we have attempted to present a broad 
outline of Commons’ thought relative to activity, organization, 
and valuation. We now turn to a brief consideration of some of 
the issues that arise in analyzing the operations of the economy 
in relation to these basic theoretical conceptions. 

VI. 

The distinction in terms of activity between bargaining trans¬ 
actions and managerial transactions runs throughout Commons’ 
anal}^is; it appears in the distinction between ownership and 
wealth, between withholding and producing, between scarcity and 
efficiency. It is indeed none other than the making, throughout 
the economy, of an analytical distinction between the proprietary 
aspect or ownership point of view in contrast with the production 
of things—goods, uses, and services. Where traditional analysis 
assumes that all scarce goods are owned. Commons analyzes the 
property, ownership, bargaining activities as variables coordinate 
with his analysis of production. 

The essence of the distinction may be noted in terms of the 
problem of proportionality. The principle of proportionality is, 
of course, a universal principle; Commons uses it formulated as 
the principle of limiting and complementary factors. “The limit¬ 
ing factor is the one whose control, in the right form, at the 
right place and time, will set the complementary factors at work 
to bring about the results intended.” ^ When the proportioning 
of the complementary and limiting factor is looked at from the 
volitional standpoint, we have routine and strategic transactions. 
These transactions are the actual process by which the human 
will in our modern economy actually controls the physical and 
social environment. 

It is through the social relationship of managerial transactions 
that the management of a concern controls ph3rsical processes. 
The coordination and repetition of the transactions create the 
organization of a going plant—and keep it going. In such plants 
wealth is created by turning the raw materials of nature into 
forms which embody uses. By bargaining transactions, the busi- 
* Ibid., p. 638. 
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ness man purchases the raw materials and sells the finished 
product. The organization and repetition of these transactions 
(together with some rationing transactions) create the going busi¬ 
ness. The integration of the going plant with the going business 
is a going concern. 

In this way, the processes of production are separated out, for 
the purpose of analysis. The productive processes include all the 
activities of mankind in overcoming the resistance of nature. As 
a process it is measured in terms of ratios of input to output. 
The input is labor and materials. The output is something which 
mankind deems useful at the current stage of civilization, else 
it will not be made. The way in which the productive processes 
are interrelated with the financial operations of concerns re¬ 
quires that production of things be limited in the interest of price 
and returns. But the restriction is withholding, not production. 
The production of use values exemplifies the principle of effi¬ 
ciency. It is the activity of mankind in subduing the forces of 
nature to their own purposes. 

In general terms and from a broad social viewpoint efficiency 
is measured by man-hours in relation to output. Commons con¬ 
cedes that the attempt to measure efficiency in these terms has 
limitations when applied to individual concerns, since the labor of 
any one concern is only partially direct labor. Yet viewed in the 
large, socially and historically, all production is attributable to 
labor—mental, manual, and managerial. The logic of Commons’ 
position in this particular, as well as his insistence that man-hours 
are the proper social measurement of efficiency, roots in the 
Ricardian doctrine of the niggardliness of nature. Nature is not 
productive; it merely offers differing degrees of resistance to man’s 
efforts to turn natural forces to human purposes. A wheat field 
naturally produces weeds, grass, or brush, not wheat. 

It should be noted, however, that the fundamental problem is 
independent of the proposed method of measurement. The prob¬ 
lem is—^how can, and does, mankind living in a society convert 
the forces of nature into uses and services? It is into this phase 
of economic activity that the stable physical relations are inte¬ 
grated. The physical combinations and proportions react in their 
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own terms independent of their prices. Yet such combinations 
are more than mere physical motion. The basic physical and 
mechanical processes are combined and proportioned in accord¬ 
ance with human purposes, including the intent to economize on 
labor. It is the human purposes which have converted the me¬ 
chanical or physical actions and reactions into machines and 
going plants. 

Thus Commons restricts production to the process of turning 
out use valued The qualities of objects, as objects, which make 
them useful do not change with the quantities produced, although 
the significance of these uses to the individual changes with the 
quantities, their relative scarcity. At different stages of civiliza¬ 
tion, different things are wanted, as carriages have given way 
to automobiles. To supply these wants is a task of physical 
organization. Natural forces or materials are converted into uses 
or services by collective effort through managerial transactions 
which are integrated into going plants and going concerns. 

Bargaining transactions occur over transfers of ownership. It 
is through these transactions that the production process is sup¬ 
plied with materials and the output disposed of. This is the 
income-outgo relationship. It is through the bargaining trans¬ 
actions that the going concern is actually related to other firms— 
to resources and markets. Commons generalizes this relationship 
from a social point of view under the name of scarcity, the rela¬ 
tion between quantities wanted and quantities available. This is 
the familiar relationship of supply and demand, whose effects 
upon transactions are measured in terms of money.^ 

It may be noted that Commons has herein distinguished two 
pairs of relationships, input-output, income-outgo. Input-output 
are a part of the physical processes of production; income-outgo 
are a part of the proprietary or business processes. For example, 
output is not income for the wage worker, because his output is 
a physical transformation of his employer's materials. ‘Tt de¬ 
pends on who owns the output. The output of the slave is the 
income of the owner. The output of the laborer is the income of 
the employer. The input of the laborer is man power. His output 

* Ibid., pp. 26 i>262. 
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is use value. The money outgo of the employer and equivalent 
income of the laborer is the money wage. There is no necessary 
or natural connection between use value and money. They are 
measured by two different systems of measurement, which are 
inconvertible.^ 

This distinction between input-output and money income-outgo 
follows from Commons’ separation of efficiency (production) 
from scarcity (transference of ownership). It has not been un¬ 
common in discussion of proportionality for economists to use 
dollar inputs as the ground for arriving at the point of maximum 
efficiency, the “least cost combination.” In discussing Black’s 
analysis in Production Economics “ Commons remarks that this 
latter method of calculating efficiency is “important and useful 
in the private management of . . . concerns,” but that it leads to 
social fallacies.'"^ He has traced out what appear to him to be the 
many fallacies in economic thought which have been involved in 
the failure to distinguish things from ownership, producing from 
withholding, in short, what Commons calls efficiency from 
scarcity.^ “Thus the classical economists did not distinguish out¬ 
put from income, or outgo from input. The distinction was con¬ 
cealed in the double meanings of cost and value. They assumed 
that, of course, a man’s output was his income.” ^ 

The order of problems which he has been intent upon studying 
may be seen by reminding ourselves, for example, of the problems 
of reasonableness arising in the field of scarcity. Also, in the realm 
of efficiency Commons has been interested in such social issues 
as who get the benefits of technological improvements. Without 
distinguishing scarcity from efficiency, i.e., if money is taken as 
the measure of efficiency, he observes that a business man who^ 
makes a high net income by beating down wages may be held to 

^ Ihid.f p. 287. 

^ John D. Black, Introduction to Production Economics , New York, Henry 
Holt and Company, 1926. 

® J. R. Commons, Institutional Economics, New York, The Macmillan Co., 
I 934 > PP- 276-277. Copyright, 1934, by The Macmillan Company. 

^ This is essentially Veblen’s dictinction between industry and business. 

® J. R. Commons, Institutional Economics, New York, The Macmillan Co., 
I 934 > P* 286. Copyright, 1934, by The Macmillan Company. 
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be just as efficient as one who pays high wages but has a superior 
organization. 

Without attempting here to appraise Commons’ criticisms of 
the tradition on these issues, I would point out some of the 
premises implicit in his analysis. Commons is attempting in this 
phase of his thought to analyze the actual operations of concerns; 
not to formulate an ideal pattern of resource utilization as a policy 
guide for the concern. It is “logically” true that cost equals value 
at the limit of perfect competition: Commons’ analysis is always 
pointed toward actual events, i.e., somewhere in the field of what 
is now called imperfect competition. Thirdly, Commons’ reference 
point is social, not private. He has defined efficiency and scarcity 
with reference to investigations into two differentiated aspects of 
social action. Too, the going concern, the firm, in Commons’ 
thought, is always, so far as I am aware, a concern with employees. 
His analysis is not aimed at analyzing the economizing of the 
self-employed entrepreneur. The reference point is social, funda¬ 
mentally social action. 

The measurement, for Commons, of input-output and income- 
outgo is the measurement of performance; and basically the per¬ 
formance is social. This follows from his attention to the two- 
sided collective action that relates persons to firms, or firms to 
each other, rather than to the “net income” economic position of 
the firm.^ This directs attention to the gross income and gross 
outgo of the concern. Commons insists that to do otherwise con¬ 
ceals the conflict of interests. The courts can deal only with the 
gross income and gross outgo aspects of the concerns, for it is here 
that the conflicts arise which call for adjudication. 

This taking of the social viewpoint, with reference to perform¬ 
ance, income and outgo, has some rather startling implications. 
Commons concludes that it is the courts who have been responsible 
for the adoption of weights and measures. It was the social neces¬ 
sity for devising measures of performance that led to the adoption 
of standard units of measurements, dollars, pounds, tons, yards. 
When conflicts come before courts, there must be some way of 

' Cf. especially his paper, “Institutional Economics,” Proceedings of American 
Economic Association, Supplement, March, 1936, pp. 237-249. 
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determining whether the agreements have been carried out. Since 
all contracts or legal agreements are potential cases for adjudica¬ 
tion, then all must be enforceable at law. If one party agrees to 
pay $100 for 100 bushels of No. 3 red winter wheat and the other 
agrees to deliver 100 bushels of wheat of specified grade for $100, 
it is objectively ascertainable whether or not each performed his 
part of the contract. 

Thus we are led again to the point Commons makes so often: it 
is the stabilization of the duty relationships which gives security 
of expectations, and it is the necessity of this security that leads 
to the making of duties precise. “Units of measurement are, in¬ 
deed, defined historically and not logically, for they are historical 
institutions developed from custom or law in order to make pre¬ 
cise the administration of justice. All units of measurement are 
‘nominal’ just as language is nominal. Yet they have reality. Their 
reality is collective action, for they give precision to the working 
rules that determine how much or how little shall be paid or per¬ 
formed by individuals or corporations.” ^ 

With this insight. Commons’ theory seems to me to come “full- 
circle.” By this argument he shows how a social process acquires 
the forms which are the basis of modern business concerns. He 
has analyzed the way general organization, valuation, and now 
specific and measurable forms have been achieved. If this be true 
we are justified in pointing to some of the possible issues that may 
be related to this genetic explanation of the appearance of meas- 
ureable forms in the social process. The general question is: When 
and why does mathematics apply to social existence? Although 
Commons has made no comment on this issue, so far as I know, 
his analysis suggests that mathematics applies as far as social 
activities have been regularized and made precise by units of 
measurements imposed in the interest of order and justice. 

At least this much can be said, given such a genetic explana¬ 
tion : one does not need to assume a Newtonian, mechanic^ uni¬ 
verse in order to generalize from the fields of research and inquiry 
in economics where mathematical analyses have proven fruitful. 

' J. R. Commons, Institutional Economics, New York, The Macmillan Co., 
1934, p. 468. Copyright, 1934, by The MacmiUan Company. 
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Here, I merely throw out suggestions, but this position does 
offer promise of giving a basis for a genuine general theory based 
upon social categories, yet incorporating mathematical analyses 
to the full where the social relations to be analyzed have actually 
been quantified and regularized in the course of social action. 
Furthermore, this may suggest why statistical and mathematical 
procedures are not sufficient for the study of policy—as Professor 
Knight once observed in lecture. Policy and social control require 
anal}^is of social organization, valuation, and action. To con¬ 
centrate upon statistical methods may lead one not only to lose 
reference to the distinctly social, but also to concentrate upon the 
outcomes and residues of social action rather than its basic 
structure. 


VII. 

The argument so far has attempted an exposition of what we 
consider to be the essential features—the broad structure—of 
Commons’ thought. Yet, a few further observations may be in 
order, regarding issues implicit in it. 

The interest in social control, for example, runs deep in Com¬ 
mons’ thought. This, I take it, is one of the basic reasons for the 
combined legal and economic analysis. When he was called upon 
to assist in the drafting of bills for the legislature he found that 
they not only had to meet the requirements of soundness in eco¬ 
nomic analysis, but that they must also be held reasonable by 
the courts. And he noted that either action by a legislature in 
regulating the terms of contracts or collective action by a trade 
union regarding the conditions of employment might be con¬ 
sidered an infraction upon the liberty or the property of the em¬ 
ployer. In the American political economy such infringement 
must be done within the “due process of law” which is judicially 
determined. 

The relating of the analysis to both legal and economic premises, 
then, is essentially a method of trying ends and means, form and 
content together. It makes possible practical judgments on what 
to do in actual affairs. Evidently Commons’ mind could find no 
rest by merely pointing out ends, or goals that might be achieved. 
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Whatever visions of the ideal he may have projected, there is the 
persistent attempt to deal correlatively with the means of realiza¬ 
tion. 

Correlative with this is Commons* conception of causation. The 
strategic or limiting factor once controlled is the cause of the new 
state of affairs.^ “In nature, things merely ‘happen.* But out of the 
complex happenings, man selects the limiting factor for his pur¬ 
poses. If he can control these, then other factors work out the 
effects intended. The ‘cause* is volitional control of the limiting 
or strategic factors through managerial or bargaining transactions. 
The ‘effects* are the operations of the complementary factors and 
the repetition of routine transactions.** ^ This is the causal rela¬ 
tion in purposive human behavior—^which purpose is, in part, to 
modify, to control the social processes. Strategic becomes literally 
strategy. 

These elements combine to give an interpretation and em¬ 
phasis which are unusual. The “economy of the mind** which 
Commons practices requires attention to the strategic or limiting 
factors. It seems a reasonable inference that these conceptions of 
causation and control are basic to the selection of the transaction 
as the basic unit of investigation. It is just where the wills of men 
meet that controls can be exercised. The transaction is the stra¬ 
tegic nexus of social actions. Also, since physical possession fol¬ 
lows legal control, then attention can be centered on the latter.® 

If these be reasonable interpretations of Commons* approach, 
they raise basic questions regarding the treatment of property by 

^ Mead has expressed a similar view. ^^Generally, it [cause] is some condition 
which can be changed in order to bring out a Afferent result.” G. H. Mead, 
Movements of Thought in the Nineteenth Century, Chicago, University of Chi¬ 
cago Press, 1936, p. 277. 

^ J. R. Commons, Institutional Economics, New York, The Macmillan Co., 
I 934 > P« 632. Copyright, 1934, by The Macmillan Company. 

’The conception of cause appears to explain the method of analyzing the 
history of economic thought, which so puzzled Lemer in his review of Institu¬ 
tional Economics', first one issue and then another has become strategic in the 
development of economic thought. The man who resolved the difficulty was 
accepted by Commons as a “pioneer of insight.” In this way, for example, 
MadLeod is placed on a par with the great masters because of his insight into 
the significance of property as the subject matter of economics. Lerner, op. cit.^ 
Harvard Law Review, Vol. 49, p. 632. 
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economists. Commons’ long attention to property relations ap¬ 
pears to me to be rooted in two deeper issues. He appears to accept 
the process approach as necessary in social analysis. In short, 
social facts are social only if taken in the sequential setting.^ 
Secondly, he is attempting to make an analysis relevant to demo¬ 
cratic social control. The question which his analysis presents 
here is precisely this; If economists are to make their analyses 
relevant to the problems of social control, do they not have to 
include the study of property? 

Commons’ pioneer work on administrative commissions may 
also serve to illustrate his attention to planning and control. One 
can almost sense on every issue that Commons is attempting a 
formulation that will be relevant to the decisions which some 
strategically placed person must make—such as judge, legislator, 
governor, or especially the head of an administrative commission. 
It is natural, then, that Commons’ theoretical writing should be 
at its best in his discussion of these commissions. Here one can 
see how his insight into the history of social thought, the decisions 
of the courts, due process of law, social conflicts, social efficiency, 
and the psychology of laborers and business executives all blend 
into what might appear superficially to be simple suggestions re¬ 
garding what to do next.^ Administrative commissions are held 
to represent the emergence of a fourth branch of government—a 
fact-finding branch empowered to make investigations into the 
conflicting claims of the various interests, to gather facts accord¬ 
ing to a procedure conformable with the due process requirements 
of the law, all for the purpose of determining a reasonable course 
of action between wide possible extremes, in the use of govern¬ 
mental powers within the economy. 

This system of theory Commons has worked out by means of 
his participation in social affairs. He has referred to it as a com¬ 
pass which has enabled him to find his way through the maze of 
conflicting situations which he has experienced. It is, then, a gen- 

* Cf. John Dewey, Logic, New York, Henry Holt and Co., 1938, Chapter 
XXIV, esp. pp. 501-502 for critical comments on this point. 

^Cf., Institutional Economics, pp. 840-S73; LegiH Foundations, especially 
PP> 354-356; also ^legislative and Administrative Reasoning in Economics,** 
Journal of Farm Economics, May, 1942, pp. 369-392. 
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eral theory, and he has wrestled with the fundamental problems 
of definition which make possible the movement of thought from 
one aspect of experience to another. This problem cannot be dis¬ 
cussed here; but it may be noted that Commons’ basic categories 
are inclusive. All acting is performance, avoidance, or forbearance. 
All institutions are collective action in control of individual ac¬ 
tion. All transactions are bargaining, managerial, or rationing. 
This persistent effort to find the similarities beneath the differ¬ 
ences appears to be implicit in his attempt to build a theory out 
of analyses of actual social relationships. For society is no trun¬ 
cated affair. Stem necessity requires that the inherent conflicts 
shall not tear it apart; it is continuous through achieved coopera¬ 
tion, conjoint action, communication, and institutions. Thought 
can deal with this range of problems only by a theory which em¬ 
braces the basic issues involved. 

Commons nowhere suggests, so far as I know, that all economic 
analysis should follow the pattern of his own thought. It is 
fundamentally a question of purpose. There are many problems 
where detailed analyses of the structure of social action are not 
necessitated; studies of velocity of turnover, in Commons’ 
thought, or the calculations of the influence of quantity on price, 
may stand as examples. The significance of Commons’ thought in 
this context appears to me to be in showing a possible way of 
moving from the problems where a mechanical, marginal analysis 
approach is fruitful to the broader questions of social organiza¬ 
tion, valuation, conflicts, and control. Furthermore, these are the 
problems which now threaten civilization and present the great 
challenge to social thought. For those who seek insight and in¬ 
spiration in dealing with them. Commons’ work may be a treasury 
of suggestions. His thought is complex and difficult. His writings 
report the reflections of an exploring mind in search of the funda¬ 
mental relations in social life, not a mind expounding the implica¬ 
tions of assxuned basic propositions.^ 

^ Comment by Professor Commons to the editor of the Journal of Land and 
Public UtiUty Economics upon reading the essay: *‘It is a magnificent analysis 
and summary ... I feel Parsons has done very much indeed to clarify my argu¬ 
ments with which I have struggled back and forth these twenty years.” 
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This bibliography is intended to include a reasonably complete 
listing of the writings of Professor Commons. Nothing has been 
omitted intentionally, except minor items, such as comments in 
the daily press upon subjects covered by more substantial articles. 
However, the compilation is not claimed to be complete and 
definitive. 

The bibliography has been prepared by Mr. Robert G. Spitze, 
a graduate student in economics, with the benefit and counsel of 
the faculty in economics, especially Professor Selig Perlman. 
Principal reliance has been placed upon the collection of Com¬ 
mons’ writings in the Labor Library of the Department of Eco¬ 
nomics, at the University of Wisconsin. The collection was super¬ 
vised by Professor Commons, assisted by Mrs. Commons, his grad¬ 
uate students, and secretaries. A determined effort was made to 
include in this collection every article and review written by Prof. 
Commons. Here one finds reprints, pamphlets long out of print, and 
typewritten manuscripts, as well as some mimeographed articles. 
The collection of Commons’ writings in the State Legislative Ref¬ 
erence Library in the State Capitol at Madison was also checked 
carefully. In addition. Prof. Commons’ own writings, notably his 
book. Institutional Economics, lists his several contributions to 
official government reports of various kinds. 

Mr. Spitze has checked and verified all references to published 
articles as far as is possible with the library facilities in Madison. 
In a few instances the only copies available are those included in 
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